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09/24/201'.3 15 12 
Attorneys for Liberty Bankers Life Insurance Company 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
CASE NO. CV-13-1092 
#414 P.001/004 
LIBERTY BANKERS LIFE 
INSURANCE COMP ANY, an Oklahoma 
insurance company, 
Plaintiff, 
LIBERTY BANKERS' MOTION TO 




DAVENPORT & TOOLE, P .S., a 
Washington corporation; THE POINT AT 
POST FALLS, L.L.C., a Idaho limited 
liability company; POST FALLS 
LANDING MARINA, LL.C., an Idaho 
limited liability company; and JOHN 
AND JANE DOES 1-100; 
Defendants. 
and related counterclaim. 
[ORAL ARGUMENT REQUESTED] 
I. MOTION TO STRIKE 
Plaintiff/Counterdefendant, LIBERTY BANKERS LIFE INSURANCE COMPANY, 
("Liberty") hereby move this Honorable Court for entry of an Order striking and refusing to 
Libertt..Bankers Life Insurance vs WitherspoontKell~+etal 41993-2014 PaJle 946 of 1359 
LI8bRTY BANKERS' MOTION O ~ 1 RIKE AND NOTICE OF HEARING THEREON: 1 
From: 09/24/2013 15:12 #414 P.002/004 
consider the Exhibit G to the Affidavit of John F. Magnuson Re: Motion for Parrtial Summary 
Judgment by Defendant Witherspoon, Kelley, Davenport & Toole, P.S., should this Court grant 
Defendant's Motion to Shorten Time and address Defendant's second motion for summary 
judgment 
Idaho Rule of Civil Procedure 56( e) provides in part: 
Supporting and opposing affidavits shall be made on personal knowledge, shall 
set forth such facts as would be admissible in evidence, and shall show 
affirmatively that the affiant is competent to testify to the matters stated therein. 
Sworn or certified copies of all papers or parts thereof referred to in an affidavit 
shall be attached thereto or served therewith ... 
"The admissibility of the evidence contained in affidavits and depositions in support of or in 
opposition to a motion for summary judgment is a threshold question to be answered before 
applying the liberal construction and reasonable inferences rule to determine whether the 
evidence is sufficient to create a genuine issue for trial." Sprinkler Irrigation Co., Inc. v. John 
Deere Ins. Co., Inc., 139 Idaho 691,696 (2004); citing Carnell v. Barker Mgmt., Inc., 137 ldaho 
322, 327 (2002). 
Exhibit G, the Memorandum Decision and Order authored by Judge Mitchell in Liberty 
Bankers Life Insurance Co. v. Green et al., Kootenai County District Court Case No. CV-2011-
10121, is inadmissible as evidence pursuant to Idaho Rule of Evidence 403 because it creates a 
risk of unfair prejudice to the Liberty. Rule 403 provides that 
Although relevant, evidence may be excluded if its probative value 
is substantially outweighed by the danger of unfair prejudice, confusion of the 
issues, or misleading the jury, or by considerations of undue delay, waste of time, 
or needless presentation of cumulative evidence. 
As the non-moving party, Liberty Bankers is entitled to have all facts liberally construed 
in its favor and all reasonable inferences drawn in its favor. See G & M Farms v. Funk Irrigation 




From: 09/24/2013 15:12 #414 P.003/004 
no genuine issues as to any material fact. I.R.C.P. 56( c ). Consideration of the Memorandum 
Decision and Order in this creates a tendency to confuse the issues and legal standards 
applicable to Defendant's motion for summary judgment. 
The primary issue addressed by Judge Mitchell in the Memorandum Decision and Order 
was whether The Point at Post Falls, L.L.C. was entitled to issuance of a preliminary injunction 
enjoining the nonjudicial foreclosure of Liberty's deed of trust. In reaching its decision under 
l.R.C.P. 65(e)(l), the Court was only tasked to determine whether The Point's claims bore a 
"substantial Jiketihood of success." See Harris v. Cassia County, 106 Idaho 513, 517 (1984). 
That legal standard sharply contrasts with that applicable to Defendant's motion for summary 
judgment. In fact, in the Memorandum Decision and Order, the District Court aptly observed 
that there "disputed questions of fact surrounding when and how the Eighth Loan Modification 
was requested and signed." Memorandum Decision and Order, at 20. It further remarked that 
"possible determinative questions of fact remain in [regard to the alleged default and Eighth 
Loan Modification Agreement." Id. at 17. These observations seemingly defeat Defendant's 
contention that there are no genuine issues of material fact. Further, these observations were 
made without liberally construing the facts and drawing all reasonable inferences in favor of 
Liberty Bankers as this Court is required to do in the context of summary judgment. 
For these important reasons, Liberty Bankers submits that reliance upon and reference to 
the Memorandum Decision and Order is inappropriate and prejudicial to Liberty, rendering it 
inadmissible pursuant to I.RE. 403 and 1.R.C.P. 56(e). Liberty respectfully requests that the 
Memorandum Decision and Order be stricken and not considered by the Court in addressing 
Defendants' pending Motion for Partiai Summary Judgment. 
1359 
00714.d?/ ! 
From: 09/24/2013 15:13 #414 P.004/004 
II. NOTICE OF HEARING 
NOTICE IS HEREBY GIVEN that Liberty Bankers' Motion to Shorten Time will be 
brought on for hearing on the gth day of October, 2013 at 3:00 o'clock p.m., or as soon thereafter 
as the matter may be heard before the Hon. Benjamin R. Simpson at Kootenai County 
Courthouse, located in Coeur d'Alene, Idaho. ~ 
RESPECTFULLY REQUESTED this 21'. day of September, 2013. 
By: 
Attorneys fo erty Bankers Life 
Insurance Company 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the ~y of September, 2013, I caused to be served a 
true and correct copy of the foregoing by the method indicated below, and addressed to all 
counsel of record as follows: 
John F. Magnuson 
Attorney at Law 
P.O. Box 2350 
Coeur d'Alene, Idaho 83814 
Fax: (208) 667-0500 
Attorney for Witherspoon, Kelley, Davenport & 
Toole, P.S. 
0 U.S. Mail 
D Hand Delivered 
D /,, Overnight Mail 
r9' Telecopy (FAX) 
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JOHN MAGNUSON 
Northwood Center 
Coeur d'Alene, ID 83814 
Phone: (208) 667-0100 
Fax: (208) 667-0500 
ISB #04270 
Attorney for Defendant/Counterclaim Plaintiff 'Nitherspoon, 
Kelley, Davenport & Toole, P.S. 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
ST A TE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
LIBERTY BANKERS LIFE 





DAVENPORT & TOOLE, P.S., a 
Washington corporation; THE POINT AT 
POST FALLS, L.L.C., an Idaho limited 
liability company; POST FALLS 
LANDING MARINA, L.L.C.; and JOHN 
AND JANE DOES 1-100, 
Defendants. 
STA TE OF IDAHO ) 
) ss 
COUNTY OF KOOTENAI ) 
CASE NO. CV-13-1092 
AFFIDAVIT OF JOHN F. MAGNUSON IN 
OPPOSITION TO LIBERTY BANKERS' 
"MOTION TO CONTINUE HEARING ON 
DEFENDANT'S SECOND MOTION FOR 
SUMMARY JUDGMENT" 
I, JOHN F. MAGNUSON, being first duly sworn on oath, depose and state: 
I. I am the attorney of record for Defendant Witherspoon, Kelley, Davenport & Toole, 
P.S. in the above-captioned matter. I have personal knowledge of the matters set forth herein and am 
AFFIDAVIT OF JOHN F. MAGNUSON - PAGE l 
Liberty Bankers Life Insurance vs Witherspoon, Kelley, etal 41993-2014 Page 950 of 1359 
competent to testify thereto. 
2. Attached hereto as Exhibit A is a true and correct copy of the Complaint that Liberty 
caused to be filed in Kootenai County Case No. CV-1 L- l O 121. Said Complaint was filed on 
December 20, 2011. 
3. The Complaint sought recovery from Defendants Green and Harry A. Green & 
Associates, Inc. on the basis of personal guaranties of indebtedness that Liberty claimed it was owed 
from The Point at Post Falls, LLC. 
4. Liberty attached a copy of the "Seventh Loan Modification Agreement" to the 
Complaint as Exhibit 4. 
5. Liberty sought recovery from the Green Defendants, on the basis of personal 
guarantees, under The Point's August 25, 2005 Promissory Note as amended by the "Seventh Loan 
Modification Agreement." 
6. The Complaint did not identify, disclose, or address the "Eighth Loan Modification 
Agreement." 
DA TED this 1 si day of October, 2013. 
ey 
Witherspoon, Kelley, Davenport & Toole, P.S. 
STATE OF IDAHO ) 
) ss. 
County of Kootenai ) 
On this 1 si day of October, 2013, before me, the undersigned, a Notary Public in and for the 
said State and County, personally appeared, John F. Magnuson, known or identified to me to be 
AFFIDAVIT OF JOHN F. MAGNUSON - PAGE 2 
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whose name is subscribed to the within instrument 
executed the same. 
who ack.nowledged that he 
KRYST! CLIFT 
l-huirv Puhiic 
State of Idaho 
Notary Public mm:: Jir the State ofldaho 
Residing at: Coeur d'Alene 
My commission expires: 11-13-14 
CERTIFICATE OF SERVICE 
I hereby certify that on this I st day of October, 2013, I served a true and correct copy of the 
foregoing by the method indicated below, and addressed to the following: 
U.S. MAIL Jonathon D. Hallin 
Lukins Annis X HAND DELIVERED 
601 E. Front Avenue, Ste. 502 
Coeur d'Alene, ID 83814 
WITHERSPOON KELLEY-OPP-JFM.MT.wpd 
AFFJDA VIT OF JOHN F. MAGNUSON - PAGE 3 
--
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JONATHON D. HALLIN 
LUKINS & ANNIS, P.S. 
· 601 E. Front Ave., Ste. 502 
Coeur d'Alene, Idaho 83814 
Telephone: (208) 667 -0517 
Fax: (208) 666-4112 
Email: jhallin@lukins.com 
ISB# 7253 
STATE: GF 'IDAHO i 
COUNTY OF KDOTENAi(ss 
Fll.£0: .. 
ZD! I PM 3: 36 
CLERK DISTRICT COURT 
DEPUTY 
Attorneys for Liberty Bankers Life Insurance Company 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
LIBERTY BANKERS LIFE 




HARRY A. GREEN and JANN GREEN, 
individuals; and HARRY A. GREEN & 
AS SOCIA TES, INC., a dissolved 
Washington corporation, 
Defendants. 
CASE NO. CV- i / - / t0 / 1 / 
COMPLAINT 
Fee Category: A 
Fee: $88.00 
Plaintiff, LIBERTY BANKERS LIFE INSURANCE COMP ANY, and for cause of action 
against the above-named Defendants, HARRY A. GREEN, JANN GREEN, and HARRY A. 
GREEN & ASSOCIATES, INC., complains and alleges as follows: 
'f.,). ~ ...... J , ,' .. , . . . t ·--.:: 
,, .,,, J ,,,: " c'©© lPV 
liberty Baokern Uf, losurnece" \Mfhernpooe, KE)( b.lJB IT fi 
COMPLAINT Page i 
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P.ART!ES, VENUE A .. I'lD JURISnICT!ON 
1. Plaintiff, LIBERTY BANKERS LIFE INSURANCE COMP ANY ("Liberty 
Bankers"), is an insurance company duly formed and 
Oklahoma. 
the laws of the State 
2. Defendants, HARRY A. GREEN and JANN GREEN, are individuals presently 
believed to be residing the State of Washington. 
3. HARRY A. GREEN & ASSOCIATES, INC., was a corporation previously formed 
under the laws of the State of Washington. Based upon information and belief, the corporation 
has been administratively dissolved by the Washington Secretary of State. 
4. This Court has jurisdiction over the subject matter and parties hereto. 
5. That venue is proper before this Court pursuant to LC.§ 5-404. 
COUNT I. 
BREACH OF CONTRACT 
[v. ALL DEFENDANTS] 
6. On August 26, 2005, Liberty Bankers extended credit to The Point at Post Falls, LLC 
at its request in the original amount of $3,934,390.00. 
7. In consideration of this extension of credit, The Point at Post Falls, LLC executed and 
delivered to Liberty Bankers a Promissory Note in the original amount of $3,934,390.00 payable 
to Liberty Bankers according to the terms thereof. A copy of the Promissory Note is attached and 
incorporated by reference herein as Exhibit l. 
8. In further consideration of the extensions of credit to The Point at Post Falls, LLC, 
Defendants, HARRY A. GREEN, JANN GREEN, and HARRY A. GREEN & ASSOCIATES, 
INC., each executed and delivered to Liberty Bankers their personal continuing guarantees of 
CO:tvfPL.Afr.."T - Page 2 
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The Point at Post Falls, LLC's obligations to Liberty Bar.ulcers. Copies of the Guaranty 
agreements executed by each of the Defendants are attached and incorporated by reference as 
Exhibits 2 and 3, respectively. 
9. Since August 25, 2005, the parties have made various changes to the terms of Exhibit 
1, each of which have been reflected by express modification agreements and ratified by each of 
the Defendant. 
10. On April 30, 2010, the parties agreed to and executed a Seventh Loan Modification 
Agreement, which modified an amended certain provisions of Exhibit 1. Specifically, it extended 
the maturity date of Exhibit I to June 30, 2011. A true and correct copy of the Seventh Loan 
Modification Agreement is attached and incorporated by reference as Exhibit 4. 
11. The Point at Post Falls, LLC breached its obligation on Exhibit 1 by failing to pay all 
sums due and owing when the obligation matured on June 30, 2011. In addition, the Promissory 
Note is in default due to the bankruptcy and/or insolvency of The Point at Post Falls, LLC. As a 
result and pursuant to the terms of Exhibit 1, Liberty Bankers has declared the entire unpaid 
principal balance and all accrued unpaid interest thereon, immediately due and payable. 
12. As of December 19, 2011, the principal sum of $7,861,236.00, plus accrued interest 
in the amount of $345,433.00, remained due and outstanding on Exhibit 1. In addition, a sum to 
be determined remains due and owing for legal fees, costs, and foreclosure expenses incurred to 
date. Pre-judgment interest continues to accrue at the rate of $1,746.94 per diem. 
13. As guarantors, the Defendants, HARRY A. GREEN, JANN GREEN, and HARRY A. 
GREEN & ASSOCIATES, INC., are primarily and jointly and severally liable, for all obligations 
assumed pursuant to the tenns of the Exhibits 2 and 3, and Liberty Bankers may at its election, 
proceed directly against the Defendants as guarantors without first pursuing any remedy against 
COMPLAil\11 - Page 3 
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The Point at Post Falls, LLC. 
14. As such, the Defendants, HARRY A. GREEN, JANN GREEN, and HARRY A. 
GREEN & ASSOCIATES, INC., are liable,jointly and severally, to Liberty Banks for all sums 
currently due and owing pursuant to the terms of Exhibit l and 7. 
15. Liberty Bankers has been required to retain the services of an attorney to bring this 
suit and is entitled to a reasonable award of attorney's fees incurred herein pursuant to, inter aha, 
Idaho Code 12-120, Rule 54(d), Idaho Rules of Civil Procedure, and the terms of parties' 
agreements attached hereto. In the event judgment is taken by default, the Liberty Bankers shall 
· be entitled to a reasonable award of attorney's fees pursuant to Rule 54(e)(4), I.R.C.P. 
DEMAND FOR JUDGMENT 
WHEREFORE, Plaintiff, LIBERTY BANKERS LIFE INSURANCE COMPANY, 
demands judgment against the above-named Defendants, HARRY A. GREEN, JANN GREEN, 
and HARRY A. GREEN &ASSOCIATES, INC.,jointly and severally, as follows: 
1.) Judgment in the principal amount of $8,206,669.00, plus all accruing pre-
judgment interest at the rate $1,746.94 per diem, commencing December 19, 2011 
to date of judgment herein; 
2.) Judgment for all legal fees, costs, and foreclosure expenses incurred prior to 
commencement of this suit; and 
3.) For a reasonable award of Liberty Banker's attorneys fees in the amount of 
$5,000.00 if judgment is taken by default, and such further reasonable amounts if 
this matter is contested; 
4.) For Liberty Banker's costs incurred in bringing this action; 
5.) For such other and further relief in law or equity that the Court may deem just and 
proper under the circumstances. 
COMPLAINT - Page 4 
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DATED this U ~ of December, 2011. 
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l1 ROMISSORY NOTE 
$ 3,934,390.00 A- • IJJ~#,2005 ugus~,. 
FOR VALUE RECEIVED. the undersigned, THE POWTAT POS(f FALLS, L.LC.~ an 
Idaho limitedliabHity company (j!Make?),jofotly and severally if more than-one, promises to payto 
the orde~·off;IBERTY BANKERS LffE INSURANCE COMPANY, an Oklahoma lifo fosurance 
tompany'(llie "Payee"), at 1800 Valley View Lane, $uite 300, Dallas, Texas 75234, the prindp<!,l 
sl:l_m of Three Million Nine Hundred Thirty-Four Thousand Three Hundred Ninety and NO/lo-Ow 
DQ LLARS ($3,934,390.00) or so much thereof as may he advanced, with 'interest on the principal 
balance from time to time remaining unpaid until this note shall hav~ bee,n paid fo full at the rate. 
hereinafter provided. 
L Interest.Rate. The,otitstandfogbalance of funds advanced under this Note from time 
td fitne shall lieat 'interest, until maturity of this Note (whether ~Y acceieration,or otherwise ),:af the 
Applicable Rate, which is the· 1esser of (a) ten percent ( l 0%) per annum or (b}themaximum fate of 
interest pennitted "by applicable law (llie/'Maximum Rate"). IntereSt shallbe cornputedata daily rate 
equal-to l /3 60ths ofthe Applicable Rate. subject to the, limitation that-the eff~ctive .interest rate on 
this Note may never exceed the Maximum Rate. Interest shall commeriee a&ruing on funds 
advanced hereunget upon the date of advance of funds under this Note'and no interest shall accrue 
on any unadvanced portions of th1s Note. 
2. Payment Terms. The principal and interest on this Note shall be payable as follows: 
(a) Interest on!y shall be payable monthly; as it accrues, commencing on October I. 
2005, and continuing on the first day of each month thereafter until and including the 
date when the unpaidprinc:ipal balance is due; 
(b) The unpaid principal balance of this Note, toge1her with all accrued and unpaid 
interest thereon, shall be due and payable on A11gust 31, 2006. 
The principal or interest of this Note may·'be prepaid from l1me'to time and at any time, in 
whole or in part,. without premium or penalty. Al I prepayments shall be,applied first to accrued and 
unpaid interest and.then to prl'ncipaL 
3.. Default Interest, Late Charge. All past due principal and, if permitted by 
,applicable Jaw,, ::ill past due interest, shall bear interest at the highest rate permitted by applicable iaw, 
or if no such maximum rate 'is established by applicable law. fuen at the ~te of eighteen percent 
( 18%) per annum. Interest on past due installments and default interest provided for in this paragraph 
shall be calg;ulated at a daily rate equal to 1/365ths (l/366ths during leap years) of the applicable 
annual percentage rate. In the event any payment due under this :Note is more than five (~) days late, 
the Maker hereof shall, in addition to such payment. pay a late charge to Payee in the amount of ten 
percent ( l 0%) of any amount wruch is more than five (5) days past due. 
l 
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Default The occurrence of any of the following events shall be considered a default 
the faifore to make timely payment of any installment of printipal or interest due 
hereunder within five (5) days after the due date thereof; 
an event of default under the Deed of Trust or the failure to perform any covenant or 
provis'ion of any deed of trust, mortgage, security agreement o; other instrument 
securing the payment hereof or to perform any covenant or provision of any loan 
agreement or other inslnirnent governing or pertaining· to the indebtedness 
represented ber~by or the occurrence ofa default or an event of default under any 
sooh instrumentwhich default continues in existence after anyapplieable"hotice and 
cure period; 
tht{tenninatfon, liquJda:fion.or dissolution, as the case may be, of any partyJiahle for 
the payment of this note whether as maker, endorser, guarantor, surety,Qr-otherwise; 
the bankruptcy f)r insolvency of, the assignment for the benefit oftredi'tors by; or the 
appointment of a receiver for any of the property of any party liable for the payment 
of this note whether as maker, endorser, guarantor. surety or oilierwfse; or 
'it de.fault in the payment of any other indebtedness due the .holder hereofot a default 
in the performance of any otherobligatfon to the holder hereof by the unde.rsigned or 
any other party liable or obligated for the payment hereof, whether as endorser. 
guarantor, surety or othernrise. 
At the option of the Payee, upon the occurrence, of any default, the entire ·principal balance 
and all accrued unpaid interesf'shall atonce become due and payabl~. withoutpresentment,demand .. 
protest, notice or grace. 
The failure to e.?{eroisy th; foregoing option upon the happening of one or more of the 
foregoing defaults shall not constitute a waiver of the right to ex~rcise the, same at any subseqt,Jent 
time in respect of the samedefault or any other default. The acceptance by a holder of this ndte.of 
any paymerttbereunder which is less thanthe payment in full of all amQunts due and•payable at the 
time of such payment shall no1 constitute a waiver ot'the right to e~ercise theJoregoing optfon:atthat 
time or at any subsequent time or nullify any prior exercise of such option. 
5. Notice and Cure. Maker shall be entitled to nofice and opportunity to cure default 
under the Note, the Deed of Trust, and other Loan Documents, as follows: 
With respect to non-monetary defau1ts, that isa default involving the fuilure of Maker 
to perform an oblig.ation or covenant of any of the L,oan (?oclllllents other than'for payment 
of money, Payee shall provide Maker with vrntten notice of such default, and Maker shall Ix 
entitled to thirty (JO)'days opportunity to cure such defaulL .Provided that in the event •a curl! 
2 
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of a non-mo;fetary default ts not reasonably poss1bie within such thirty (JO) day period; 
Borrower shal.l have coinmence.d the action ne9essaryto curn such default and Lender agrees 
to grant an additional reasonable time to cure the default but not to exceed sixty (60) days or 
sueh other time,as tne parties in writing snail agree. 
6. Attorney's, Fees. If this note is not paid when due, whe,thet at maturity or by 
acceleratfori., or if ii is ~ollected; through abankruptcy, probafe, or otlier,court. whtther before or after 
maturity, the undtrsigned agrees to pay ,all .costs .of cdHec1ion Incurred by the holder hereof, 
indudihg but nut limited to reasonable attorney's fees. • 
7. Waiver of.Notice and .,Consent. The undersigned and alt other parties now or 
hereafter liable for the payment hereof, whether -as e.ndorser, guarantor, surety, or otherwise, 
severally waive demand, presentment, notfoe of dishonor, 'notice of intention 10 accelerate the 
maturity hereof, notice of acceleration of tlre maturity hereof, cliiigence in collecting, gr.tee, notice 
and protest, and consent to al) extensions whi~h from tiln(! to time may be granted by the holder 
hereof and to all partial payments hereof, whether before or after maturity; 
8. Legal Interest Limitations. All agreements between the maker hereof and the holder 
hereof. whether now existing or h~teafter·msii'lg and wh~ther written or oral, are hereby expressly 
limited so that in no contingency or event what~ver.; whethet"by reason of acceleration of the 
maturity hereof, or otherwise, shale-the amount paid; or agreed to be'paid to the holder hereof forlhe 
use .• forbearance, or detention of the money to be·foaneg hereunder or otherwise or for the payment 
or performance of any covenant·orobligarion contained hereih odn any other document evidencing, 
securing, ·or pertaining to the indebtedness evidenced hereby, exceed the maximum amount 
pennissibl e under applicable law. If from any circumstance whatsoever fulfillment of any provision 
her~of or of such other documents, at the time perfo~ance of sucli provision shall be due, shall 
involve transcending the limit of valiclity prescribed.by law, then ipso facto, the obligation to be 
fulfilled shall be reduced to the limit,of su~h:validity,.and 1f from any such,circumsfunce the holder 
hereof shall ~ver receive. as interest or otherwi'sean ammmt wbieh would exceed the highe$t lawful 
rate, such·amount whfch would be excessive'interest shaI'l be applied to the reduction of the principal 
indebtedness of the undefsignoo to the holder hereof"and noho the payment of interest, or.if such 
excessive. interest exceeds the unpaid balance of principal hereof, such ex:cess shall be refunded to 
the undersigned. All sums .paid or agreed'to be paid by1he undersigned for the u~, forbearance or 
detention of the indebtedness of the undersigned to the holder hereof shall. to the extent permittt!:d by 
applicable law, be amortized, prorated~ allocated,. and spread throughout the full term of such 
indebtedness until payment in full in such manner that there wiU be no violation of appli«able laws 
pertaining to the maximum rate or amount <>f interest which may be contracted for, charged or 
received.with respect to such indebtedn(?SS. The terms and provisions of this paragraph shaJl control 
and supersede every other provision of all agreements between the llild~rsigned and the holder 
hereof 
9. APPLICABLE LAW. TIDS NOTE SHALL BE GOVERNED BY AND 
CONSTRUED IN ACCORDANCEWITH THE LAWS OFTHESTATE OF TEXAS AND 
APPLICABLE LAWS OF THE UNITED STATES OF AMERICA. MAKER 
ACKNOWLEOGESTHATTHE.REALPROPERTYSECURING TIIELOAN EVIDENCED 
3 
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BY TffiS.NOTE !S LOCATED IN IDAHO, AND THATTHE STATEOFIDAHO BEARS A 
Jl£ASONABLE RELATIONSHIP TO THE TRANSACTION EVIDENCED BY THIS NOTE 
etNil THE OTHER LOAN DOC'UMENTS ANO THAT THE LAWS OF THE STATE OF 
.fDAHO SHALL GOVERN 'FHE DEED,OF TRUS'F. 
10. toanAgreement. This Note isexecufed·pursuartt to a Lear1-Agreement dated of 
even date herewi'th, between the Maker and0Payees,and reference is,bereby spetUrcaily made thereto 
for provisions for the accehmu:ion of the maturity hereof upon the occntrence ofad€fau1tthereunder • 
• 
.. 11. Security. This Note is secured by, among.other coila.tera1, a Deed of Trust dated of 
even date herewith, encumbering certain property located in Kootenai County.Jdaho. 
I 2. ENTIRE AGREEMENT. THIS PROMISSORY NOTE(TOGETHER WI1JI 
ANY DOCUMENTS EXECUTED IN. CONNECTION WITH THE INDEBTEDNESS 
EYlDENOED BYTWS NOTE) REPRESENTS THE EN'.flRE.A:ND,FINAt,AGREEl\,tENT 
BETWEEN THE MAKER AND .PAV.EE AND MAY NOT BE CON!l'.,RADICTED BY 
EVEOENCE OF PRIOR, CONTEMPORANl!:OUS OR: SUB.SEQUENT ORAL 
AGRE·EMENTS OF THE PARTIES, AND ANY AMENDMENT OR MODIFICA'FION 
HEREOF SHALL B:E IN WRI:tlNG AND .SIGNED BY ntE PARTY BOUND THEREll:Y. 
ANY-RRIOR ORAL AGREEMEN:TS BETWEEN TIIE PARTIES ARE SUP,EUSEDEDBY 
AND MERGED INTO THIS DOCUMENT ANiD THERE ARE:;N0 UNWRITTENORAL 
AGREEMENTS BETWEEN THE PARTIES. 
Address: 
525 East Mission A venue, Suite 200 
Spokane. Washington 99202 
MAKER: 
THE POINT at POST FALLS, LLC, 
ah Idaho limited Ifability company 
By: Harry A. Green &.Assocfates, LLC, 
an ldahoJimited liability company 
Manager 
4 
By; Harry A. Gr.een&Associates,Inc., 
a Washington c.orp0ration 
Manager 
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• 
ThfaGUARANTYismadeasofthe~dayofAugust,2005;hyHARRYAGREEN 
'filld JANN GREEN, (llereinaftercalled "Guarantor") to LIBERTY BANKERSLIFEJNSURA.~CE 
COMPANY, an Oklalioma lifeihsutancetompany {herein.after called "Creditor''). 
1.. Guaranty of Payment.and Performance. 
(a) FQr the sum of One Dollar ($'1.00), and other good and vnluable consideration, 
the receipt and sufficiency of which are hereby acknowledged, Guarantor hereby 
unconditionally guarantees to Creditor the prompt payment at maturity, or· at the time 
.;payment is otherwise aue1 of any and all indebtedness and. obligations requirlng the,payment 
of mqney, whether direct or in~ absolute,or contingent, pri.Trulcy or ~ndacy,joh!,f or 
several. for which' The Point at Post Falls, LLC (hereirui:ftet uDi:btor'1) is now or hereafter 
may become liable or indebted to Creditor (such indebtedness and 1obligations, wg¢tlierwith 
the obligations described in subparagraph (b) of this. Paragraph I, being herein ,cajted the 
''Obligations"). :including, without limitation. all Obligations arising in connection vlifu a 
$3,9j4,39(tOO loan (the "Lo.anf') which Creditor has agreed to provide.Debtor, ilicludi;ig. 
without limitatio~ princlpal, interest and collection costs. as may be pro,dded in .any 
instrumerit evidencing, governing, securing or pertaining to the Loan (each of such 
instruments evidencing, governing, securing or pertaining to the Loan being herein called· a 
"Loan Document" and collectively called the "Loan Documents"). All payments to be 
made to Cre4itor hereunder shall be made to Crepitor at 1800 ·valley View Lane,.SuiteJOO, 
Dallas, Texas 75234. 
(b) Guarantor also guarantees to Creditor the ptmctual and promptper.(ormance.of 
all other obligations of Debtor to Crcdiior, now exisiliig or hereafter arising, which do not 
require tbe payment of money!. including without limitation, the obligations set forth in 
Paragraph 9 herepf and Paragraph 21 hereof. 
2. Waivers~ Guarantor expressly waives diligence on the part of the Creditor in the 
collection of the Obligations, demand., protest, notice, notice of intention to accelerate the maturity of 
any of the ObligatioD5> and an.extensions that may be granted to the Debtor, and Creditor shall have 
no obligation to notify Guarantor of its acceptance hereof, nor of any advances made ot credit 
extended on the faith hereof, nor of the failure of Debtor to pay all or any of the ·obligations at 
maturity; nor to use diligence in preserving the liability of any person on any Obligations, or in 
bringing suit to enforce collection of this Guaranty; and Guarant.or further agrees to pay Credltor's 
reasonable attorneys' fees should this contract l>e placed in the hands of an attorney for collection or 
should it be collected through any court. 
3. Remedies. Guarantor hereby agrees that al] of Creditors rights, remedies and 
recourses, hereunder or otherwise, are separate and cwnulative and may be pursued separately. 
successively or concurrently, and are non-exclusive, and the exercise·ofanyone or more of them 
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shill in.i no way limit or prejudice any other legal or equitable tight, remedy or recourse to which 
Creditor may pe entitled. If any or all of the. Obligations are or become secured, Guarantor agrees 
that Creditor may from time to time, at its discretion and with or without valuable consideration 
allow substitution or withdrawal ofcolfateral or may release security, and shofild theDebtocexecute 
in favor of the Creditor any coliateral agreement or additional Loan Document. the exercise by the 
Creditor of an~ ·right conferred upon it in such agreement or l;oan Document shall b~ wholly 
diseretiona:ry with the Creditor, and such ex:etcise of; or foilureto exercise, suchrightshall in,nbwise 
impair or diminish the obligations of Guarantor hereW1der. The rights of Crerutor hereunder sh~l be 
cumulative of any andall other rights-that Creditor may ever have against Guarantor ( or any of them 
if more than one), indudi:rtg but not limited to a right of set-off. Creditor shall not be required to 
pursue any other remedies before invoking the benefits of this Guaranty, especially it shall not be-
required to exhaust its remedies against endorsers, collateral and other securlty. 
4. Continuine; Oblit:ation. Should-the status of the Debtor change, this Guaranty shall 
.contlmie and,aJso covedheObligations of the_ Debtor under the new status, according to the terms 
hereof guarailteeihg the Obligations of t.fre original Debtor. Thisisa-contintiing Gtiararity, anditsh'aJI 
apply to and· cover alt ,Obligations and all renewals, extensions or modificatiQm; thereof. 'norte of 
which shaU require Guarantor's prior consent,. any right to consent to such renewals, extensions or 
mbdificatforts being hereby waived. Any Guru-antor · may notify Creditor, in· writing, ·truit such 
·Guarantor giving such notice will not be liable heteuhder for any Obligations created, in6ur':red or 
arising. after the giving of such notice; but such Guarantor's Hability shall continue with respect to 
Obligations .created prior to the giving of such notice. Any such. written noti~ shall not be 
considered as given until actually received and acknowledged in writing by an officer of Creditor. 
No such notice shall affect the liability of any other Guarantor. In the event of the death of any 
Guarantothereunder, the obligation of the d~as~d shall continue in fullfo~ andeffectagainsthis 
estate as· to ail Obligations which shall have been created or incurred bythe Debtor prior to Creditors 
receipt of written notfr;e ofsucb death;. and tins Guaranty shall, from the date of such death asto all 
Obligations created, in<;urre,d or arising after such deatll, remain and continue io full force. as ,a 
guaranty by any surviving Guarantor. All Obligations created pmsuanttothe provisions of any Loan 
Document.between Creditor and Debtor entered into prior to receipt by Creditor of any such netice, 
includin.g notice of death of any Guarantor, shall be deemed to be Obligations created, incurred or 
arising prior to receipt of any such notice by Creditor, even though advances constituting all or.·a 
portion of su.ch Obligations are made subsequent to receipt of any such notice by Creditor. ln all 
instances in which Ouaranto,r's liability continues BS to any of the Obligations, such liability shall 
continue with respect not only to those Obligations, but also to any renewals, ·extensions or 
rnodifications thereof. 
5. Disabilitv and Ultra Vires Acts. This Guaranty shall be and shall continue to be 
effective. notwithstanding any legal disability of Debtor ( or any party or parties that compose Debtor) 
to incur any of the Obligations. In the event Debtor is a corporation, joint stock association or 
partnership, or is hereafter incorporated, ff the. aggregate amount of the Obligations at ~y time 
hereafter exceeds the amount permitted by law, or if the Debtor is not liable because the creation of 
any of the Obligations is ultra vires, or the officers or persons creating same acted in excess of their 
authority,.and·by reason thereof the Obligations or any portion thereof ran.not be-enforced against the 
corporation, joint stock association or partnership, such fact shall in no manner affect Guarantors 
2 
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liability hereunder and Guarantor shail be iiabie hereunder, to the same extent as it would have been 
if the Obligations of the Debtor had been enforceable against it Each Guarantor acknowledges that 
this Guaranty is operative and binding as 1o such Guarantor, whetheritis si'gned by an:y other person 
or persons oz: signed by any person Wider any legal disability. 
6. Preferences.. In the event any payment by Debtor to Crecditor is held to constitute a 
preference under the·banktuptcy laws,. or if fodmy oilier.reason Creditor:is required to refund:such 
payment or pay the am bunt thereof to any otheFparty; such paymenfhy Debtor to Ct editor shall not 
0constitute a release of G~tor from any liability hereunder ·and Guarantor agrees to pay such 
amouqt to Creditor upon demand 
7. Jomder ofGu1rn:ntors; JrdtttandSevenitLiabilitv. If there is more tlum one 
Guarantor, the obligations, covenants, warranties and representations of each such Guarantor 
hereunder shall bejoiht antl several,'and suitmay·be brought against allsu'ch fuiarantors,joi'ntly iitid 
severally, and against any one or more ofthem, and less' than aJl ofthem, withtmtimpruring the 
rights of the Creditor against any other Guarantor; and the Creditor may settle with ooy one of the 
Guarantors for suchsum or su:ms as itmaysee fit and release stich of the Guarantors from allfurther 
liability to the Creditor for the Obligations without impairing llie,Creditor's right to demand and 
collect the balance of such Obligations from the Guarantors not so released; but it is,agreed among 
the Guarantors themselves, however., tbatfa.nysuch·sdttlemetit and release shalBn no way'impairthe 
rights of the Guarantors one as to the other:: .. 
8, Financial Statements0 of Guarantor,, As a material inducement to Creditor to extend 
credit to Debtor, Guarantor hereby agrees to furnish to Creditor,: immediately upon demand by 
Creditor, current signed and dated nnanc1al statements detailing the assets and liabilities of 
Guarantor. in .form and substance satisfactory to Cn;ciitor. Failure of Guarantor to furnish such 
current signed and dated :financial statements tb Creditor immediately upon demand therefor shall 
constitute an event of default under each of the Loan Documents. 
9. Gu!rranlor~~ Wnrnutties 1)nd ,Regr~e~tadons. Guarantor hereby warrants and 
represents unto Creditor that (a) ahy and all financial statements, balance sheets, net worth 
Statements and other financial data, ht>wever designated, which have heretofore been. furnjshed to 
Creditor with respect to any Guarantor by or on 'behalf of such Guarantor fairly arid accurately 
pre~ht the financial condition of such Guarantor as of'the date thereof and, since the date of the 
latest such financial statements, there bas been.no ma1erial adverse change inthefinancial condition 
of such Guarantor, and (b) there are no legaLproceedings, material dfalois or demands pending 
against, or to the knowledge of any Guarantor, threatened. against such Guarantor or any of suf'h 
GuarantQr's assets which, if adversely determine4 would bave a material adverse effect on Iii,: 
:financial condition of such Guarantor. · 
Guarantor hereby warrants and represents to Creditor that (a) each and every warranty, 
representation and covenant made orundertaken by or on behalf of Debtor m the Loan.Documents is 
or will be tru~ and correct when made, and will be fulfilled and satisfied, in accordance with the 
· terms thereof, and Guarantor agrees with Creditor to fulfill or cure, complete1y and within ten ( l 0) 
clays from the date Creditor notifies Guarantor of a breach of any such warranty, representation or 
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coven1int by Debtor, any and all such brc;aches. and (b)' this Guaranty .constitutes a legal, valid and 
binding obligation of Guarantor, -and is fully enforceable in accordance. with its terms. 
10. No. Subrogation; Subordination.. !.(for any, reason whatsoever, Debtor now or 
hereafter becomes indebted or otherwise obligated to Guarantor, Guarantors .I'ights, remedies; 
interests and, prerogatives with respect to sµch indebt~ess and obligations andallinterestthere;on. 
shall at aU times · be subordirtate in. all respects to Creditors rights; remedies1 interests · and 
prero_g,atives und!;!r the Loan Documents, .and Guarantor shall not be ~ntltled to enforce or receive 
payment· thereof until all Obligations' Clf Debtor. to Creditor, whether now 'existing or hereafter 
arising; have been fully paid and satisfied. N otwithsta'nding anything to the contrary contained in this 
Guaranty or any payments made by Guarantor hereunder, Guarantor sb:aJl have .no right of 
subrogation in or under the l.oan Docume.nts -or the right to ,participate in any way therein. and 
Guarantor shall have no riglit; title or interest in and to any collateraJ for the paymentor performance 
of the indebtedness or other obligations of Debtor to Creditor, all such,rights of subrogation and 
participation being hereby expressly waived and released, until all Obligations have been fully paid 
and satisfied. 
11. Assignability. This Guaranty shall inure to the benefit of the transferee, assign~. or 
holder ofthe principal Obligati~ns guaranteed 1hereby; however, all Obligations to the Creditor shall 
first be paid in full before the assignee of any of the principal Obligations guarauteed hereby shall 
r~eive any benefit of this -contract of Guaranty. 
12. Notices. Except for notices by Guaran.tor tb Creditor given pursuant to Paragraph: 4 
hereof, notice required or permitted hereunder shall be effective upon (a) personal delivery 
( including without limitation, delivery by a courier service such as Federal Express).qr (h) deposit of 
a copy thereof with the United S,tates Postal Service, postage prepaid, certified or registered mail, 
retumreceipt requested, addressed to the respwtive recipient thereof atthe address of such recipient 
set forili, herein, · 
13. Parties Bound. The terms. covenants, cx,nditions and warranties contained herein 
and the .powers granted hereby shall Inure to the benefit of and bind all parties hereto and 1:heir 
respective heirs. executors, administrators, legal :tepresen'b,ltives, SIJCCeSS{)rs and assigns. Whenever 
the context so requires, the masculine gender shall include the feminine and/or neuter, and the 
singular shall in.elude the plural, and conversely in each case. AU obligations <>f each Guarantor 
hereunder shall ~joint and several. 
This Guaranty is not intended to and does. not replace, cancel or otherwise modify or affect 
any other guaranty of the Guarantor ( or any of them) held l:ly Creditor now or hereafter relating to the 
Debtor or other persons or entities. 
14. Modifications. No provisionherein·sball be modified or limited except by a written 
agreement signed by Guarantor and Creditor expressly refening to this Guaranty and to the 
provision(s) hereof so modified or limited, nor shall any provision hereofbe modified by course of 
conduct, by usage or trade, or by law merchant 
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I.:>. Severahiiit;r. in case anyone or more ofthc provisions ccntainegfa this Guaranty 
shall'~orany rea.500 be held to be invalid, illegal or unenforceable in any respect,.sm,h invalidity, 
illemiJity or unenforceability shall not affect any other provision hereof: and this Guaranty shall be 
construed as if such invalid, illegal or unenforceable· provision had never been ci'.iritamed herein:. 
J 6. Headin&q~ Th:e headings contained in this Guaranty are for reference purpost!s only 
and shall .not in any way affect the meaning or intetpremti0n hereof. 
17. Venue. I, we, or either of us. agree-thafthis contract is performable in Dallas County, 
Texas, and waive the right to be sucii elsewhere. 
18. GOVERNJNGLA W. TillSGUARANIYIS DELlVERED BY GUARANTORS 
AND :ACCEPTED BY CREl>ITOR, AN OKLAH()MA iIFE INSURANCE COMPANY, IN 
DALLAS COUNTY, TEXAS, AND SHALL BE GOVEkNED BY AND C0NST.RUED 'IN 
ACC.ORl>A.NCE WITH Tm:: LAWS OF THE STATE OF TEXAS A:1~ APPLICABLE 
LAWS OF THE UNITED STA TES OF MIERICA. 
19. Legid Interest;Limita:fion. Nt>twithstanding any other provision ofthis Guaranty or 
of'the,Loan D<>cwnents or oth~r t,vidence. of the Qt,iigations, Crerutor and Guarantor agree that 
Guarantor shall never be required orubligated under the.tenns hin'eof or under ili:e teqns of any note\ 
instiii:ment or otheragreement evidencing any of the Obligations, to pay-interest in extess tlfthe 
maximum rate or amount as,may be authorized by law. rt is the intention oHhe parties hereto to 
con:fr.frm- strictly to the applidtble laws which lirriit interest rates, and any of the aforesaid contracts 
for interesi if and to the extent payable by Guarantors, shall be held to be subject to reduction to the 
maximum interest rate allowed under said laws. 
20. ENTIRE AGREEMENT. TIIlS AGREEMENT REPRESENTS THE ENTIRE 
ANO FINAL AGREEMENT BETWEEN THE PARTIES AND 'MAY NOT BE 
CQNTRADICTEDBYEVIDENCEOFPRIO~ C0NfEMP0RANEOUS0:R:Stm.5EQUENT 
OR.:M:;. AGREEMENTS 'OF THE PARTIES. ANY AMENDMENT OR MODIFICATION 
SHAL.L..B·E tN WRITING AND SIGNED BY THE PART\' BOUND THEREBY. ANY 
PRIOR ORAL AGREltl\fENTS BETWEEN THE PARTIES ARE SUPE'.RSEDED!BY AND 
MERGED INTO THIS DOCUMENT, AND THERE ARE NO UNWRIITEN 'ORAL 
AGREEMENTS BETWEEN THE PARTIES.. . . 
21. Guaranty of Completion.. If for any reason whatsoever, Debtor (a) fails or neglects 
to complete any improvements ("Improvements") contemplated by any Loan Document between 
Debtor and Creditor, whether now existing or hereafter arising, within the time period specified 
therein. (b) fails to prosecute with diligence and continuity the construction of the Improvements in 
accordance with the Loan Documents, (c) commits or permits to exist an event-of default under any 
ofthe Loan Doeumen:ts, or(d) is unable.to satisfy any condition precedent to obtaining an advanqe of 
the proceeds of any loan from Creditor to Debtor, then Creditor, in addition to Creditors other rights, 
remedies, and recourses. whether existing hereunder, under the Loan Documents ot otherwise, n:iay 
notify Guarantor of Debtors failure to satisfy any such condition or requirement, and within fifteen 
(15) days from the date.Creditor so notifies Guarantor, Guarantor shall at its sole cost and expense, 
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commence completion of construction of the Improvements il11d diligently pursue and complete 
construction of the Improvements Within the time and in the manner specified in~ applicable Loan 
D,oeuments. Guaranfor shall pay all bills in conn~tion with such construction and shal1 indemnify 
and hold <Creditor frett.iU:id-fuumless front ahd against any mid au loss, cost, liability, or·~xpe~e 
incurred in conneefion with sucfocompletiou; Add!tionally, Creditor, at· Creditor'soption, shall have 
the right to complete the Improvements 'in the manner specified: in the Loan Documents, and' the 
Guarantor shall ifumediately pay to'Creditor., upon demand:, tlieamoulit of all elperiditur~made~.or 
incurred by Creditor in oonnectfon With such completion. 
EXEG~ as of'tbe day and year first above written. 
Address: 
525 East Mission A venue; Suite 200 
Spokane, Washington 99202 
STATEOF d~ 






Before-me, the tmdersigned authority, onthisdaypersonally ap~Harry A. Gri:::en known 
to me to be the person whose signed the foregoing instrument. and acknowledged to me that he 
executed the instrument for the purposes therein expressed. 
Given under my hand and seal of office on thi~~y of August, 2005. 
J ~ ~··.:.·~·-···.··.·.:.,:: . Notary Publfo, ~~i;;J~• 
My corrunission expires: 
q.2Uo?,a,o 
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STATEOF 6 /;i4t/ut § § 
COUNTY OF VR'i~ § 
Before me; the undersigned authority, on this day f)ersonally appeared J~ Green known to 
me to be the person whose signed the foregoing instrument, and acknowledged fo me that she 
executed the instrument for the pttEpOses therein expressed. 
Given under my hand and seal ofotfice on thl~y of August, 2005. 
My~. ... ·~.ion expires: 
. £Pt!J.~& 
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This GlJARANTY is made as of th~~ day of August, 2005, by HARRY A. GREEN 
& ASSOCIATES, INC., a Washington corporation (hereinafter ca11ed "Guarantor'') to LIBERTY 
BANKERS LIFE INSURANCE COMPANY, an Qldahoma life .insurance company (hereinafter 
called "Creditor"); 
1. Guaranty of Payment and Per.fonnance. 
(a) For the sum of One DoHa:rC$1.0Q), and.0th~ goodand·valuable considerati0n, 
'the receipt and sufficiency of which are hereby acknowledged, Guarantor hereby 
unconditionfilly guarantees to Creditor the prompt payment at maturity, or at the time 
payment is otherwise due, of anyand all indebtedness amt obligations requiring the payment 
ofmom;y, whether direct ot indirect, absolute,or c:orttingent; primary or seconda.ry,joint 'or 
several, for which The Point at Post Fa1Is,LLG (heremafter "Debtor") is now or.hereafter 
may beeomeliable or indebted to Creditor (such.indebtedness and olJligatfons;together with 
the obligations described in subparagi:'a.ph (b) ofltliis Paragraph l, being herein called the 
"Obligations"), including, withoutlimitation, all Obligat'ions arising. in 'Connection with a 
'$3,934,390.00 loan (the "Lo·an") which Creditor has a:greedtoprovide Debtor, including, 
without limitation, principal, interest and coll~tion •·c;osts, as may l:>e. provided ih any 
instrument evidencing, governing, securing or pertaining to the Loan ( each o·f such 
instnunents evidencing, governing, securing. or pertaining to the Loan being herein called a 
"Loan Document" and collectively called the "L-oan Documents"). All payments to be 
made to Creditor hereunder shall be made to Creditor at 1800 Valley View Lane, Suite3 00, 
Dallas, Texas 75234,; 
(b) Guarantor also guarantees to·C:reditor the punctualartd prompt performance.of 
all other obligations of Debtor to Creditor. now existing or hereafter arising, which do not 
require the paytllent of money, including withoutlimitation,, the obligations .set forth in 
Paragraph 9 hereof and Paragraph 21 hereof. 
2. Waivers. Guarantor expressly waives diligence on the part of the Creditor in the 
collection of the Obligations, deman<.L protest/notice, notice ofintention to accelerate the maturityof 
any ofthe Obligations, and all extensions that may be granted to the Debtor, and Creditor shall have 
no obligation to notify Guarantor of its acceptance hereof, nor of any advances made or credit 
extended nn the faith hereof, nor of the failure of Debtor to pay al] or any of the Obligations at 
maturity, nor to use diligence in preserving the liability of any person on any Obligations, or in 
bringing suit to enforce collection of this Guaranty; and Guarantor further agrees to pay Creditor's 
reasonable attorneys' foes should this contract be placai'in the hands ofan attorney for coilection or 
should it be collected through any court. 
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3. Remedies. Guarantor hereby agre.es that all of Creditors rights, re:medie$ and 
recourses, hereunder or otherwise, are separate and cumulative and may be pursued separately, 
successively or concurrently,: and are non-exclusive, and the exercise of any one or more of them 
shaJJ in no way limit or prejudice any other legal or equitahlel:ight; remedy orcrecourse to which 
Creditor may be,entitled. If any or all of the Obligations arc or become secured, Guarantor.agz:ees 
thatCreditor may from time to time, at its discretion and. with or without valuable consideration; 
allbwsubstitution or withdrawah,f collateral or may .release security, and shoul1lfue,beptor execute 
1.n fuvoFoftheCredftor any collateral agreement or additional Loan Document.the,exercise.by the 
Creditor .of any riglil conferred upon it in such agreement or Loan Document sludJ be wholly 
discretionary with the Creditor; and sl!Ch exercise of, or failure to exercise, suchrightshall in nowise 
impair or diminish the obligations of Guarantor hereunder. The rights of Crediforhereunder shall be 
cumulative of any and all other rights that Creditor may ever have against Guarantor ( orru:iy of them 
ifmore·1han·one), including but not limited to a right of set-off. Creditor sh.all not be reqµired to 
pwsue any other remedies 6eforcdnvoking the benefits of this Guaranty, especially it shalfnot be 
required to:e~haust its remedi~sagainst endorsers, collateral and other security. 
4; ContinuineObligation. Should the status of the Debtor change,this Guaranty shall 
continue and also ~over the Obligations of the Debt0r under the new status,.acce>rdifig tffthe terms 
hcreofguaranteeing the Obligations of the'original Debtor. This is a oon,:inuingOuaranty, and it shall 
applyto and·cover all Obligations and all renewals, extensions ormodificationSlhereo~,m;>neof 
which shall require Guarantor's prior consent. any right to conserrtto such renewals, oxtensioll3 or 
modifications being he~by waived. Any Guarantor may notify Creditor, in writing, that such 
Guarantor giving such noticewill not be liable hereunder for any Obligations created, incurred.or 
arising after the giving of such notice; but such Guarantor's liability shall continue with respect to 
Obligations c~ted prior tg thb giving of such notice, Any such written notice shall not be 
considered as given until actually received and acknowledged in writing t,_y amofficer ofCredit0r. 
No such notice shall affect the liability of any other Guar.antor. In the event of tl:ie death of any 
Guarantor hereunder, the obligation of the deceased shall continuein fullforce and etfectagainst his 
estate·asto all Obligations which shall have been created or incurred by1heDebtor prlorto Creditor's 
receipt of written notice of such death; and this Guaranty shall, from the date of such death asto,all 
Obligations created, focurred or arising after such death,. remain and continue in full force, as a 
guaranty by any surviving Guarantor. All Obligations created pursuantto the·provisions 9fany Loan 
Document-between Creditor and Debtor entered into prior to receipt by Creditor.of any such notice, 
including notice of·death of any Guarantor, shall be deemed to be Obligations created,'incurred or 
arising prior to ~ipt of any such nntice by Creditor, even. though advances constituting all or a 
portion of such Obligatio~ are made subsequent to receipt of any such notice by 'Creditor. In all 
instances fa which Guarantor's liability continues as to any of the Obligations, such liability shall 
continue with respect not only to those Obligations, but also to any renewals, extensions or 
modifications thereof. 
5. Disability and Ultra Vires Ack. This Guaranty shall be and shall continue to be 
effective notwithstandi.ng .. any legal disability of Debtor ( or any party or prunes that compose ~tor) 
to incur any of the Obligations. In the event Debtor is a corporation, joint 'stock association or 
partnership, or is hereafter incorporated, if the aggregate amount of the Obligations at any time 
hereafter ~xceeds the amount permitted by law, or if the Debtor: is not liable because the creation of 
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any of the Obligations is ufua vires, or the officers or pcrsor.s creating same acted in excess of their 
authority, and by ~n thereof the Obligations o:r. any portion thereof cannot be enforced against the 
corporation, jo'int sto~k:association or partnership, such fact shall in no manner affect Guarantor's 
liahilfty hereunderand-Guarantor,shall be Hanle hereunder, to the same extent as it would have been 
ifthe: Oblig,ations ofthe. Debter had been enforceable againstit Each Guarantor acknowledges that 
this Guaranty i~ operative.and bindini asto such Guarantor, whether it-is signed by any other person 
or persons or signed by any person under any legal disability, 
6. Preferences. ln:theevent any payment by Debtor to Creditor is held to constitute a 
preference' under the bankruptcy laws, or if for any other reason Creditor is required to refund such 
paymentor pay the amount thereof to any other party, such payment by Debtor to Creditor shall not 
constitute a release of Guarantor from any liability. hereunder and Guarantor agrees to pay such 
amount to Creditor upon demand. 
·1. J~in4e:r: ~f Gm1r:antor.s; Jo inf and Sev.end Liability,; If there ·is more· than one 
Guarantor, the obligations, covellllllts, warranties and rettresentations of each such Guarantor 
hereunder'sball bejbint '!md several, and suit may be brought against all such Guarantors,jointly and 
severally; and against any ·one or more of them, and less than aH of them, without impairing the 
rights of th~ Creditor,againstany other Guarantor, and the Creditor may·settle with any one of the 
Guaranfors for such sum or sums as it may see fit and release such of the Guarantors from.,~Ufurther, 
liability to the Creditor for the Obligations without impairing the Creditor's right to demand and 
collect the balance ef such Obligations from the Guarantors not so released; butitis agreed among 
the Guarantors themselves, however, that ?.DY such settlementand release shall in no way impair the 
rights of the Guarantors one as to the other. 
8. Fiml!ldalStatemeritii .of Guarantor. As a material inducementto Creditorto extend 
credtt to Deb1or, · Guarantor hereby agrees to furnish to Creditor, immediately upon demand by 
Creditor. current signed and dated financial statements detailing the assets and liabilities of 
Guarantor, ·in fonn and substance satisfactory to Creditor. Failure of Guarantor to furnish such 
current signed and dated financial statements to Creditor immediately upon demand therefor.shall 
Gonstitute an event of default under each of the Loan Documents. 
9. G.uarantor's Warranties ~nd Representations. Guarantor hereby warrants and 
represents untc{Cteditor that (a) any and all financial statements, balance sheets, · net worth 
statements and other financial data. however designated, which have .heretofore been ftnni.shedto 
Creditor with respect fo any Guarantor by of on behalf of such Guarantor fairly and. acpurately 
present the financial condition of such Guarantor as of the date th~of and, since the date of the 
latest suqh financial statements, there has been no material adverse change ili the financial condition 
of such Guarantor, and (b) there are no legal proceedings, material claims or demands pending 
against, or to the knowledge of any Guarantor, threatened, against such Guarantor or any of such 
Guarantor's assets which. if adversely determined, would have a material adverse effect on the 
firumcial condition of such Guarantor~ 
Guarantor hereby warrants and represents to Creditor that ( a) each and every wammty, 
representaaon and covenant made or undertaken by or on behalf of Debtor in the Loan Documents is 
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or will be true Bild correct wilen made~ and ...,ill be ftJlfilled, and Slltisfied, i.n accordance with the 
tenns thereof, and Guarantor agrees with 'Creditor teJblfill or cure. completely and within ten ( 1 OJ 
'days from the date Creditor notifies Guarantor of a hreacnof any such warranty,. representation or 
covenant by Debtor, any and all such breaches, and (o) tliis Guaranty constitutes a legal, valid and 
brndfug obligation of Guarantor, and is fully enforceable in accordance with its'tenns. 
10. No Subrogation; Subordination. It: for any reason whatsoever,. Debtor now or 
hereafter becomes indebted or otherwise obligat~ to 'Guarantor. Guarantor's rights, remedies, 
interests and prerogatives with respeettosuchindebtedness;and obligations and all interest thereon, 
shall at all times he subordinat~ ih all respects to Creditot's rigll:ts, remedies, interests and 
prerogatives wider the Loan Documents, ,and Guarantor shall not be ~titled to enforce or receive 
payment thereof until all Obli'gations of Debtor to Creditdr, whether ·now e~isting or hereafter 
arising. have been,fully paid and· satisfied. Nomithstandmganythiog tothe. contrary containedfathis 
Guaranty or any payments made by Guarantor hereunder, Guarantor shall have no .right of 
subrogation in or under t..'1e Loan Doouments or the right to pa..'iieipate··in any. way therein, and 
Guarantor shall have no right, titleorintere:stiri and to any collateral for the payment or performance 
ofthe indebtedness or other ohligatlons of .I)ebtor to Creditor, all such rights of subrogation and 
participation beµighereby expressly waived,and released, until all Obligatiob:shave been fully paid 
and •satisfied. 
11. A:ssignabf]U;r. This Guaranty shalhnureto the ben~.fitoftbe·.transferee,assignee; or 
holdeNjftheprincipal :Obligations guar®te:ed)1ereby;'however, all Obligations to the Creditor shall 
first. be·paid·m fu1fbefote the assignee of any of the principal 'Obligations guaranteed hereby shall 
receive any benefit of ihis contract of Guro-anty. 
12, Notices. Except for notices by Guarantor to Creditor given pursuant to Paragrnph 4 
hereof, notice required or permitted hereunder shall ~ effective upon (a) pex:sonal delivery 
(including without limitation, delivery bya eouriy.rs~rvicesuch as Federal ~xpress) or (b) depositof 
a eopy thereof with the United States .Postal Service, pestage prepaid, certified or registered mail, 
return receipt requested, addressed to the respective recipient thereof st the address of such recipient 
set forth herein. 
Ht Parties Bound. The te:tms, covenants, conditions aniwammties contain~ herein 
and tht; powers granted hereby sball inure to ·the benefit o:f and bind all parties hereto and their 
respective heirs, executors, administrators, )~gal representatives, successors and assigns. Whenever 
the context so requires, the masculine gender shall include the feminine and/or neuter, and the 
singular shall include the plural, and conversely in each case. All obligations of each Guarantor 
hereundf?r shall be joint and several. 
This Guaranty is not intended to and does not replace, cancel or otherwise modify or affect 
any other guaranty of th~ Guarantor (or any of them) held by Creditor now or hereafter relating to the 
Debtor,or other persons or entities. 
14. Modifications. No provision herein shall be. modified or limited except by a written 
agreement signed by Guarantor and Creditor expressly referring to this Guaranty and to the 
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provisfon(s) hereof so modified or limited, nor shall any provision hereof be modified by course of 
conduct; by usage 0r trade,. or by law merchant. 
15·, Sev-erab'ility. In case any Qne or more of th~ provisions contmned in this Guaranty 
shall for any reason be,held to be ilivalicl, iHegal or unenfotceahk in any respect:, such invalidity, 
iileg_ality or unenforceabilfoy shall not affectany other provision liereof. and thi~ Guar.mty shall 'be 
construed as if suchinvaiirL illegal or unenforceable provision had never·been c@ntained herein. 
16. Headings. The headings contained in this Guaranty are forreferctice purposes only 
and s~J not in any way affect the meaning or interpretation hereof. 
17. ~ I, we, or either of us, agree lliatthis,contract is performable in Dallas County, 
Texas, and waive the right to be sued elsewhere. 
18. GOVERNING,LAW. THISGUARANTVIS;DELIVERED BY GUARANTORS 
AND ACCEPTE,D'BJ' CRED1TOR,AN'0KLAEI8MA LIFE INSURANCE CQM;PANY, IN 
DALLAS COUNTY, TEXAS; AND SHALL BE GOVERNED· BY AND C0NS1'RUED IN 
ACCORDANCE WITH THE LAWS OF THE STATE @F TEXAS AND APPLICABLE 
LAWSOF THE UNITED STA TES OF AMERICA. 
19. Legal Interest Limitation. Notwithstandingany•other,provision@fthis Guaranty or 
of the Loan Doctµnents pr other evidence of the Obligations, Creditor and Guarantor agree that 
'6uara:ntor shall neverbe required or obligated Under the te:tmshereofor under the terms of any note, 
instn.unent or other agreement evidencing any of the: Obligations, to pay interest in excess of the 
maximum rate or.unount as may be authorized by law/Itis the intention ofilii'fpart1es hereto to 
conform strictlyto'the applicable laws which limit interest rates, and any of the af oresa:i&contracts 
for interest, if and to the extent payable by Guarantors, shall be held to be suoject to reduction to the 
maximum interest rate. allowed under said laws. 
:20. ENTIREAGREEMENT. TillS AGREEMENT REPRESENTS THE ENTIRE 
AND FINAL AGREEMENT .BETWEEN THE PARl'IES .. ,AND MAY NOT BE 
CONTRADICTED BYE'VIDENCEOF PRIOR, CONTEMPORA:NEOUSURSUBSEQUENT 
ORAL AGREEMENTS OF THE PARTIES~ ANY AMENDMENT OR MODIF.i:CA 110N 
SHALL BE IN WRITING AND SIGNED BY THE PARTY BOUND THEREBY;. ANY 
PRIOR ORAL AGREEMENTS BETWEEN T;HE PARTIES ARE SUPERSEDED BY AND 
ME:RGED rNTO TillS DOCUMENT, AND THERE ARE NO UNWRI1TEN ORAL 
AGREEMENTS.BETWEEN THE PARTIES. 
21. Guaranty of Completion. Iffor any reason whatsoever, Debtor(a) foils or neglects 
to complete any improvements ("Improvements") co11templated by any Loan Document between 
Debtor and Creditor, whether now existing or hereafter arising, within the time period specified 
there~ (b) fails to prosecute with diligence and continuity the construction of the Improvements in 
accordatlce with the Loan Documents, (c) commits orpennitsto exist an event of defuult under any 
c;,f theLoan Documents, or ( d) is unable to satisfy any condition precedent to obtaining an advance of 
the proceeds of any loan from Creditor to Debtor, then Creditor, in addition to Creditor's other rights. 
5 
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remedies, .and W'-6u.rse.s, wh~.her-existfoghereunder, under: the Loan Documents or o1herwise, rrtav 
notify Guarantor, of Debtor's failure to satisfy any,suchqondition or requirement, and. withinfiftee~ 
( l5}days from the date Creditor so notifies Guarantor;, Guanmtor shall at its sole cost and,expense, 
cdinmence oomple,tion of construction of the. Improvemen1:r and. diligently pursue arid· ci:5mpiete 
construction of tHe Itnprovemcnts within the time and in the manner specified uHhe applicable Loan 
Documents, Guarnntor shaUpay all hills. in comiectiou wiffisuch constructiemmd shall ihdetllillfy 
and: \bold:'treditor free and harmless ft.om and against an;r and all loss, cost, liability. or expens~ 
ineurredin connection with such,completiun. Additionally,. Creditor, at Creditor's option. shall nave 
the right- to complete the Improvements in the manner specified in the I,,oan. IJckuments, and ,the 
Guarantor shallmrmediately pay to Creditor, upon demand. ilie amount of all expendirures made or 
incurred by Creditor in connection with such completion. 
EXECUTED as of the dayand year first abQve written. 
Address: 
525 East MissionAvenue, Suite 200 
Spokane, Washfugton 99202 
STATEOF (,~& § 
L?.7. . § 





This instrument wasacknowledged before me on th~P'oL.iay of August,:i2G05 by Harry A. 
Green, .th~:President of HARRY A GREEN &AS SOCIA TES, INC., a Washington corporation, on 
behalf of said corporation. 
M~·c.. • ·ssion exp. ires: 
': .... ; . !J/{). 
6 
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SEVENTH LOAN MODIF1CATION AGREEMENT 
STATE OF IDAHO § 
§ 
COUNTY OF KOOTENAI § 
This Seventh Loan Modification Agreement(" Agreement") is entered into as of the 30th day 
of April, 2010 ("Effective Date"), by and among LIBERTY BANKERS LIFE INSURANCE 
COMPANY, an Oklahoma insurance company ("Lender"), THE POINT AT POST FALLS, 
L.L.C., an Idaho limited liability company ("Borrower"), HARRY A. GREEN (''Harry A. Greenj, 
JANN GREEN ("Jann Green") and HARRY A. GREEN & ASSOCIATES, INC., a Washington 
corporation ("HAGINC", and Hany A. Green, Jnrm Green and HAGINC are collectively referred to 
as "Guarantors") and HARRY A. GREEN & AS SOCIA TES, L.L.C., an Idaho limited liability 
company ("HA GLLC", and Harry A. Green, Jann Green and HAGLLC are collectively referred to as 
"Pledgors", and Borrower, Guarantors and Pledgors are collectively referred to as "Obligors''). 
Recitals 
A. Pursuant to a Promissory Note, dated August 26, 2005 ("Note''), Lender made a loan 
("Loan") to Borrower in the principal amount of Three Million Nine Hundred Thirty-Four 
Thousand Three Hundred Ninety and No/100 Dollars {$3,934,390.00). 
B. The Loan was evidenced by the Note and secured by a (i) Deed of Trust, executed by 
Bonower, dated August 26, 2005, recorded in/under Instrument No. 1975 50 I of the Official 
Records of Kootenai County, Idaho, encumbering the property described in Exhibit "A" 
attached hereto; (ii) Guaranty Agreement, dated August 25, 2005, given by Harry A. Grepi 
and Jann Green, and Guaranty Agreemen~ dated August 26, 2005, given by Harry A. Green 
& Associates, Inc., a Washington corporation {collectively, "Guar.anty''); and (iii) Security 
Agreement, dated August 26, 2005, by and between Lender and Harry A. Green and Jann 
Green, and Security Agreement, dated August 26, 2005, by and between Lender and Harry A. 
Green & Associates, L.L.C., an Idaho limited liability company (coUectively, "Security 
Agreement", and the Note, Deed of Trust, Guaranty and Security Agreement and any other 
documents given in connection with the Loan, including, but not limited to, the 
Modifications hereinafter described, are collectively referred to as the "Loan Documents"). 
C. The Note was modified by a Loan Modification Agreement, dated as of August 30, 2006 
("8/30/06 Modification"), and further modified by a Loan Modification Agreement, dated as 
of December 11, 2006, to be effective as of December 1, 2006 ("12/1/06 Modification'') a 
Loan Modification Agrewient (R(}-Disbursement), dated as of February 14, 2007, to be 
effective as of February 1, 2007 ("2/l/07 Modification"), a Second Loan Modification 
Agreement (Re-Disbursement), dated as May 24, 2007, to be effective as of May 18, 2007 
("5/18/07 Modification"), a Third Loan Modification Agreement {Re-Oisbuniement), dated 
as of July 1, 2008 ("7/1/08 Modification"), a Fourth Loan Modification Agreement, dated as 
of October 31; 2008 ("10/31/08 Modification"), a Fifth Loan Modification Agreement, dated 
as of December 30, 2008 (·'12/30/08 Modification"), and a Sixth Loan Modification 
Agreement, dated October 31, 2009 ("10/31/09 Modification", and the 8/30/06 Modification, 
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12/1/06 Modification, 2/1/07 Modification, 5/18/07 Modification, 7/1/08 Modification, 
10/31/08 Modification, 12/30/08 Modification and 10/31/09 Modification are collectively 
referred to as the .. Modifications'1, which Modifications, among other things, extended the 
Maturity Date to April 30, 2010, and also provided that the Loan would also be secured by 
any remaining unsold condominium units located in Pier 20 on the Boardwalk and Pier 21 on 
the Boardwalk (including, but not limited to, the unsold unit descnoed in the attached 
Exhibit "B"). 
D. The parties desire to further modify the Loan Documents as more fully described below. 
AgreementB 
NOW THEREFORE, for and in consideration of Ten and no/100 Dollars ($10.00), the 
mutual covenants described below and other good and valuable consideration, the receipt and 
sufficiency of which is hereby acknowledged, the parties agree as follows: 
1. As of the Effective Date, the outstanding principal balance of the Note is $6,786,108.10. 
2. The maturity date as such tenn is defined in the Note and Loan Docwnents is hereby changed 
and extended to June 30, 2011 (the "Maturity Date") 
3. As of May 1,2010, the stated face amount of Note is increased to $9,290,000.00. As of May 
l, 2010, the interest rate is changed to eight percent (8%) per annum. The remaining 
payment terms of the Note and ·Loan shall remain in full force and effect. 
4. Borrower hereby requests and Lender hereby agrees to advance the sum of up to 
$2,503,891.90 under the Loan in order to cover accrued interest, unpaid property truces, 
appraisal fees, legal fees, extension fees, loan servicing fees, escrow fees, title insurance 
premiwns, the establishment of a development reserve account, the establishment of an 
interest reserve and miscellaneous amounts. All disbursements are subject to the approval 
of the Lender in the exercise of its sole and absolute discretion. 
5. Simultaneously with the execution of this Agreement, Borrower shall make an extension 
payment to Lender in the amount of one percent (1%) of $9,290,000.00 ("Extension 
Payment"); said $92,900.00 Extension Payment is included in and covered by Section 4 of 
this Agreement. 
6. This Agreement includes an amount, to be determined by Lender, for, among other things, 
interest carry ("Remaining Funds - Interest Reserve Account'') .. The Remaining Funds -
Interest Reserve Account shall be held by Lender as a reserve to be used at Lender's option, 
and, in its sole and absolute discretion, to apply to accrued and unpaid interest, or other 
expenses of Lender under the Note. Any monies disbursed by Lender from the Remaining 
Funds- Interest Reserve Account shall become part of the principal balance owing on the 
Note. 
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7. This Agreement also includes an amount, to be determined by Lender, for, among other 
things, development costs, including labor and materials C'Remaining Funds-Development 
Reserve Account"). The Remaining Funds-Development Reserve Account shall be held by 
Lender as a reserve to be used at Lender's option. and, in its sole and absolute discretion, 
subject to the provisions of Section 8 of this Agreement. Any monies disbursed by Lender 
from the Remaining Funds - Development Reserve Account shall become part of the 
principal balance owing on the Note. 
8. With respect to the Remaining Funds - Development Reserve Account, the obligation of 
Lender to make advances therefrom shall be subject to the satisfaction of the following 
conditions precedent: 
i. With respect to each advance, .Lender shall have received from Borrower a 
written draw request on a fonn and completed in a manner acceptable to Lender, and together 
with such supporting documentation. invoices and paid receipts as Lender may require. 
ii. With respect to each advance for development hard costs, Lender shall have 
received from Borrower a draw request on an AIA form or such fonn as may be acceptable to 
Lender, completed to Lender's satisfaction, together with, if required by Lender, the 
certification by and satisfactory report from an engineer, architect or other person approved 
by Lender. 
111. With respect to each advance for development hard costs, Lender shall have 
received such other instruments and documents including, but not limited to, an affidavit of 
payment executed by Borrower and lien waivers, invoices and other documents supporting 
each advance from such contractors and suppliers, and in such fonn and content and 
containing such certifications, approvals and other information as the Lender may reasonably 
require. 
iv. With respect to each advance for development hard costs, all of the work 
usually completed at the stage of construction attained when the advance is requested shall 
have been done in good and workmanlike manner and all materials, supplies, chattels and 
fixtures usually furnished and/or installed at such stage of construction shall have been 
furnjshed and/or installed. 
v. At Lender's option, Lender shall have received, at Borrower's sole cost and 
expense, a "down date endorsement" to Lender's loan/mortgagee policy of title insurance in 
fonn and containing no exceptions other than those acceptable to Lender in Lender's sole 
discretion. 
vi. There shall currently exist no Event of Default under the Note or condition 
under any of the other Loan Documents which, with the giving of notice or passing of time, 
or both, would constitute an Event of Default. 
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vii. Borrower shall have provided Lender with evidence of each contractor's 
workman's compensation insurance, and each contractor's genera! liability insurance and 
workman's compensation insurance. 
b. Advances under the Note shall be requested in writing by Borrower (i) two (2) 
business days prior to funding of the advance, and (ii) requests for advances are not more 
than once every thirty (30) days. All communications, instructions or directions by telephone 
or otherwise to Lender are directed to Lender's office. Borrower agrees to be liable for all 
sums advanced in accordance with the instructions of an authorized person. Lender will have 
no obligation to advance funds under the Note if: (i) Borrower ceases doing business or is 
insolvent; or(ii) Lender in good faith believes itself insecure. Borrower shall pay Lender a 
$150.00 dishUTSement fee to Lender for each advance rn~e hereW1der. 
9. Borrower hereby agrees to pay all title charges and other expenses incurred by Lender in 
connection with this Agreement. Borrower shall also pay Lender's legal fees and expenses 
incurred by Lender.in connection with this Agreement. Borrower further agrees that, subject 
to Lender's approval and the provisions of Section 4 of this Agreement, any or an of the 
aforesaid charges, fees and expenses may be rolled into the Loan. Borrower also agrees to 
provide to Lender such other documents and instruments as Lender reasonably may request 
in connection with the modification effected hereby. 
10. Borrower further hereby agrees that, in all events and under all circumstances, Borrower shall 
be obligated to pay to Lender additional interest (the "Additional Interest/Exit Fee") in an 
amount equal to three percent (3 %) of the principal amount of the Note, which amount shall 
be payable upon repayment in full of the Note, sale of the collateral securing the Note, 
prepayment of all or any portion of the outstanding principal balance of the Note, or the 
acceleration thereof in accordance with the terms of any of the Loan Documents. In 
furtherance of the foregoing, Borrower expressly acknowledges and agrees that (i) Lender 
shall have no obligation to accept any prepayment of Note unless and until Borrower shall 
have complied with this Section JO, and (ii) Lender shall have no obligation to release any 
Loan Document upon payment of the outstanding principaJ balance unless and until Lender 
shall have received the entire Additional Interest/Exit Fee. Borrower further expressly 
acknowledges and agrees that the Additional Interest/Exit Fee (i) shall constitute additional 
consideration for the Note, and (ii) shall, upon payment, be the sole and exclusive property of 
Lender. 
1 l . Borrower hereby covenants and affirms to Lender that the Post Falls Urban Renewal Agency 
and the City of Post FaJls shall reimburse the Borrower's costs associated with the 
construction ofimprovements and the development of the Phase One infrastructure of Post 
Falls Landing, the project located or to be located on the property described in Exhibit" A" 
attached hereto (the "Reimbursement Amount"}. The Reimbursement Amount is estimated 
to be at least $1,612,412.00 from the Post Falls Urban Renewal Agency (plus an additional 
$50,000.00 from the City of Post FaJls over and above the approved Post Falls Urban 
Renewal Agency's reimbursement for the wastewater force main piece of the construction). 
Borrower hereby covenants and agrees that Borrower, the Post Falls Uibnn Renewal Agency 
and the City of Post FaHs shall execute one or more Irrevocable Directiv~, authorizing and 
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17. Except as expressly modified and extended hereby, all terms and provisions of the Loan. 
Documents are and shall remain unchanged, and the Loan Documents are herebyrnti:fied and 
confinned and shall be and shall remain in fuli force and effect 
l 8. Borrower hereby agrees and acknowledges that it is well, justly and truly indebted to Lender 
pursuant to the terms of the Loan Documents, as modified and extended hereby. Borrower 
hereby promises to pay to Lender or its order the Note in accordance with the terms thereof, 
as modified and extended hereby, and Obligors hereby agree, to observe, comply with and 
perfonn all other obligations, tenns and conditions under or in connection with the other 
Loan Docurnaits, all as modified and extended hereby. 
19. Obligors hereby acknowledge and agree that the liens and security interests of the Loan 
Documents, all as modified and extended hereby, are valid and subsisting liens and security 
interests. subject only to the exceptions set forth therein. Nothing contained herein shall 
affect or impair the validity or priority of the liens and security interests under any or all of 
the Loan Documents. 
20. Any reference to the Note or any of the other Loan Documents shall mean the Note and the 
other Loan Documents as singularly and collectively modified and extended hereby. 
21. Each Obligor, by its execution of this Agreement, hereby waives any Claims (hereinafter 
defined), set-offs, defenses or other ca.uses of action (whether known or unknown) which. as 
of the date hereof, it may have against Lender arising out of the Note and/or flDY or all of the 
other Loan Documents or otherwise. AB used in this Agreement, the tenn ''Claims" means 
any and all claims now existing or hereafter arising which could, might, or may be claimed to 
exist of whatever kind or name, whether known or unknown. 
22. The parties hereby shall execute such other documents to be filed for record as reasonably 
may be necessary or may be required to effect the transactio,ns contemplated hereby and to 
protect 1he liens and security interest of the Loan Documents. 
23. Notwithstanding anything to the contrary in this Agreement or in any or all of the Loan 
Documents, whether now existing or hereafter arising and whether written or oral, it is 
agreed that the aggregate of all interest and other charges constituting interest and contracted 
for, chargeable or receivable under the Note or otherwise in connection thereof shall, under 
no circumstances, shall exceed the maximum rate of interest permitted by applicable law. In 
the event the maturity of the Note is accelerated by reason of an election by the holder therec"' 
resulting from a default under the Loan Documents, or by vohmtary prepayment by th;; 
maker, or o1herwise, then earned interest never may include more than the maximum rate of 
interest permitted by applicable law. If for any circumstance any holder of the Note ever 
shall receive interest or any other charges constituting interest, or adjudicated as constituting 
interest, the amount, if any, which would exooxi the maximum rate ofinterest permitted by 
applicable law shall be applied to the reduction of the principal amount owing on the Note or 
on account of any other principal indebtedness of the maker to the holder ofth.e Note, and not 
to the payment of interest, or if such e,c~e interest exceeds the unpaid balance of 
principal thereof and such other indebtedness, the amotmt of such excessive interest that 
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directing the Post Falls Urban Renewal Agency and the City of Post Falls to pay all ofsaid 
Reimbursement Amount directly to Lender in order to pay down the principaJ balance of the 
Note. Simultaneously with the execution of this Agreement, Borrower shall also execute a 
Collateral Assignment or Pledge of the Reimbursement Amount to Lender, which Collateral 
Assignment or Pledge must be acceptable in fonn and substance to Lender. Furthermore, the 
Loan Documents are hereby amended to provide that any failure by Borrower, the Post Falls 
Urban Renewal Agency and/or the City of Post Falls to promptly pay the Reimbursement 
Amount to Lender shall constitute an Event of Default under the Loan Documents. 
12. Simultaneously with the execution of this Agreement, Borrower shall cause North Idaho· 
Title Insurance, lnc. to issue to Lender either (i) a Loan Policy ofTitle Insurance, insuring the 
lien of the Deed of Trust encumbering the Loan as amended, or (ii) endorsements to Loan 
Policy No. F52-Z017485, issued byTransnation Title Insurance Company, reflecting th.(lt the 
tenns contained in this Seventh Loan Modification Agreement shall not constitute a defense 
to such loflll policy, as well as such other endorsements as Lender may request. The tenns 
and provisions of such Loan Policy of Title Insurance, or endorsements thereto, including, 
but not limited to, the title exceptions thereto, shall be satisfactory to Lender. All costs and 
expenses related to the issuance of such loan policy or endorsements shall be borne by 
Borrower, but said costs and expense may be advanced out of the proceeds of the Loan to be 
advanced hereunder subject to the provisions of Section 4 of this Agreement. 
13. Lender retains the right to order and obtain anew appraisal on all of the real property which 
is security for this Loan, or, in Lender's sole and absolute discretion, an update of the 
existing appraisal. The cost of the appraisal shall be paid by Borrower, but the cost thereof 
may be advanced out of the proceeds of the Loan to be advanced hereunder subject to the 
provisions of Section 4 of this Agreement. 
14. Obligors understand and agree that failure to timely provide Lender with any financial 
statements, authorizing resolutions or other infonnation or documentation required under any 
of the Loan Documents shall constitute an event of ddault under the Loan Documents. 
15. This Agreement shall be deemed to have been executed and shall be perfonned in the State 
of Texas, and this Agreement and the Loan Documents shall be governed by its laws except 
to the extent the laws of the State in which the coUateral granted under the Loan Documents 
("Collateral") are located affect enforceability of the liens granted in the Loan Documents. 
Borrower irrevocably agrees that subject to Lender's sole and absolute election, Lender may 
bring suit, action, or other legal proceedings arising out of the Loan Documents in courts 
located in Texas or the State in which the Collateral are located, whether local, state, or 
federal. Borrower hereby submits to the jurisdiction of such court(s) and waives any right 
Borrower may have to request a change of venue or a removal to BllOther court. 
16. Each Obligor hereby represents and warrants that there are no offsets, claims, counterclaims 
or defenses which such Obligor has against payment and enforcement of the Loan 
Documents, as modified herein. 
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exceeds the unpaid balance of principal thereof and such other indebtedness shall be 
refunded to the maker. All sums paid or agreed to be paid to the holder of the Note for the 
use, forbearance or detention of the indebtedness of the maker to the holder of such Note 
shall be amortized, prorated, allocated and spread throughout the full term of such 
indebtedness until payment in full so that the actual rate on such indebtedness is uniform 
through the tenn thereof. 
24. Guarantors hereby approve and accept the changes made to the Note and the other Loan 
Documents pursuant to this Agreement and hereby agree that the changes and modifications 
made thereby shall have no effect on its obligations under the Guaranty and shall remain, in 
full force and effect, unchanged by this Agreement. 
25. This Agreement shall be binding upon, nnd shall inure to the benefit of, the parties' 
respective heirs, representatives, successors and assigns. 
26. This Agreement represents the final agreement between the parties herein and may not be 
contradicted by evidence of prior, contemporaneous, or subsequent oral agreements of the 
parties. There are no unwritten oral agreements betwren the parties. 
27. The Loan and the indebtedness evidenced by the Note shall continue to be secured by the 
Deed of Trust encumbering the property described in the attached E:rlublt "A". In addition, 
the Loan shall also continue to be secured by any remaining unsold condominium units 
located in Pier 21 on the Boardwalk (including, but not limited to, the unsold unit described 
in the attached Exhibit "B"), which units are owned by Pier 21 on the Boardwalk, L.L.C., 
which units are currently encumbered by separate deeds of trust in favor of Lender, and 
which real property is currently cross collatera1ized with the Loan. On the sale of any such 
unit to a third party, the proceeds from the sale of such unit shall be applied to the 
outstanding principal balance of the Loan and N~te. 
[Signature pages to fa/law J 
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• 
IN WITNESS WHEREOF, the undersigned have executed this Agreement in one or more 
counterparts, each of which shall be deemed an original and all of which together will constitute one 
and the same instrument, as of the day first above written. 
BORROWER: 
STATE OF IDAHO § 
§ 
THE POINT AT POST FALLS, L.L.C., 




Harry A. Grccn·& Associates, L.L.C., 
an Idaho limited liability company, 
its Manager 
Harry A. Green & 





COUNTY OF K~OT~ · 
On~_!_. 2010, before me the undersigned Notary Public in and for said county and 
state, personally appeared Harry A. Green, known or identified to me to the person md officer whose 
name is subscribed to the within instnnnent and acknowledged to me that he executed the same, as 
President of Harry A. Green & Associates, Inc., Manager of Harry A. Green & Associates, L.L.C., 
Manager of THE POINT AT POST FALLS, L.L.C., an Idaho limited liability company, on behalf 
of said limited liability company .. · ~
y NotaryP\lhlic,e of I 
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GUARANTOR/PLEDGOR: 
STATE OF IDAHO § 
§ 
COUNTY OF KOOTENAI§ 
Before me, the undersigned authority, on this day personally appeared HARRY A. 
GREEN, known to me to be the person whose signed the foregoing instrument, and acknowledged 
to me that he executed the instrument for the purposes therein expr7~ 
Given l!nder my hand and seal ofoffice on this Kday of~ 2010. 
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Notary ~te';[f~ 
.,fp/~dr &ea,id w~ 
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STATE OF IDAHO § 
§ 
COUNTY OF KOOTENAI§ 
Before me, the undersigned authority, on this day personally appcaroo JANN GREEN, 
known to me to be the person whose signed the foregomg instrument, md ackn<>wledgcd to me that 
she executed the instrwnent for the purposes therein expressed ~
Given under my hand and seal of office on this ~ay of ~10. 
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HARRY A. GREEN & ASSOCIATES, INC., 
a Washington corpo 
By: 
y 
STATE OF IDAHO § 
§ 
COUNTY OF KO~AI § 
On ~-L, 2010, before me the undersigned Notary Public in and for said county and 
state, personally appeared Harry A. Green, known or identified to me to the person and officer whose 
name is subscribed to the within instrument and acknowledged to me that he executed the same, as 
President of HARRY A. GREEN & ASSOCIATES, INC., a W ashlng10n corporation, on behalf of --- ~ ~ ~ 
Notruy~of~ 
-;e~d;~~ 
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STATEOFIDAHO · § 
§ 
HARRYA. GREEN & ASSOCIATES, W...C., 
an Idaho limited lie.bilitycompany 
By: 
.. By: 
COUNTYOFK~NAI§ . . . . .· .. . . .· · .. . . 
On~_/_; 2010, before me the undersigned Notary Public in and for said county and 
state, personally appeared· Harry A. Green, .known oridentified to me to the person and officer wholle 
name is subscribed to the within instrument and acknowledged to me that he executed the sa:me, as· 
President of Harry A, Green & Associates, Inc., Manager of. HARRY A. GREEN · & 
ASSOCIATES, L.L.C., an Idaho limited liability company, on behalf of said limited liability 
company. ~- J 
I.··. M ~ ·. 
~-~ a /, / •• 
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. -~~: ~/~/Zo/~ 
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LENDER: 
LIBERTY BANKERS LIFE INSURANCE COMPANY, 
an Oklahoma insurance company 
By: 
ST ATE OF TEXAS § 
§ 
COUNTY OF DALLAS § 
This instrument was acknowledged before me on this ~ day o~, by 
Bradford A. Phillips, CEO/President of LIBERTY BANKERS LIFE INSURANCE COMP ANY, 
an Oklahoma insurance company, on behalf of said compaa=Y-
SEVENTH MODIFICATION AGREEMENT-Page 13 
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' 
Not 
JENNIFER BARTEE . 
Notary Public. Stato of Texas 
My CommissJon Expire:, 
0cfober05, 2011 
: 
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RATIFIED BY: 
STATE OFIDAHO § 
§ 
PIER21 ONTHEBOARDWALK, 
an Idaho limited liability company 
By: The Point at Post Falls, L.L.C., 
an Idaho limited liability company, 
Member 
By: Harry A. Green & Associates, L.L.C., 
an Idaho limited liability company, 
its Manager 




COUNTY OF KO~I § 
On~· /, 2010, before me the undersigned Notary Public in and for said county and 
state, personally appeared Harry A. Green, known or identified to me to the person and officer whose 
name is subscribed to the within instrument and acknowledged to me that he executed the same, as 
President of Harry A. Green & Associates, lnc., Manager of Harry A. Green & Associates, L.L.C., 
Manager of The Point at Post Falls, L.L.C .• Member of PIER 21 ON THE BOARDWALK, 
L.L.C.., an Idaho limited liability company, on behalf of said limited liability company. 
11111/11,~ .. d~~~~ ~\\~~~! If'~~ Notary Pubhc,te ofld 
f(+O'bl~t~ ~~d: oad ~ 
~ { ~~ . ! (!;~~! ?f1.?L5/2V/~ 
t~·-... ,io· .1 
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EXHIBIT"A" 
(Various Parcels, County of Kootenai, State ofldaho) 
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A PART OF GOVERNMENT LOTS, SECTION 3, TOWNSHIP SO NORTif, RANGE 5 WEST, BOISE 
MERIDIAN, KOOTENAI CbUNTY, IDAHO, COMMENCING AT A POINT ON THE SOUTH LINE OF 
TilE EXTENSlON OF FOURTH STREET, WEST S20 F.EET JROM THE NORTIIWEST CORNER OF 
BLOCK 21 OF TOWN OF roST FALLS; 
THENCE SOUI'H A DISTANCE OJI' 246 FEET; 
THENCf EAST PARALLEL 'WITH FOURTH snumT, 363 FEET; 
THENCE FOLLOWING THE EXTENSION OF THE WEST LINE OF CA m:ER.JNE SI'REET, 85 
FEET; 
TlIENCE NORTHWESTERLY TO A STAKE ON THE EXTENSlON OFTHB sourn LINE OF FOURTH 
STREEJ't 195 FEET; 
THENCE WEST FOLLOWING THE sovrn LINE OF EXT.ENSlON OF FOURTH STREET, 253 FEET TO 
nm PLACE OF BEGINNING. 
fARQ:L;?: 
A P.AJIT OF GOVERNMENT LOT 5, SECTION 31 TOWNSHIP ,0 NORTHt RANGE .5 WEST, BOISE 
MERIDIAN, KOO'.TENAl COUNTY, IDAHO, COMMENCING AT THE lN'l'ERSECTION OF THE NORTH 
LINE OF soum JWLROAD STREET EXTENDED WEST WITH Tl[£ WESr LINE OF CA 'llIERINE 
STREET, KXTENDED SOUTB; 
'!'.HENCE WEST 3'3 FEET; 
THENCE NORTH 314 FEET, MORE OR LESS, TO THE SOUI'HWEST CORNER OF THE TRACT 
DESCRIBED IN PARCEL NO. l ABOVE; 
THENCE EAST w FEET TO THE WEST LINE or OF CATl.lElUNE STREET EX7EN.DED 
NOR1lf; 
THENCE soum ON SA ID EXT.ENDED WEST LINE, 314 FEET TO THE PLACE OF 
BEGINNING, 
fMCEL3: 
A PART OF GOVERNMENT LOT 5, S£CT10N 3, TOWNSIDP SO NORTlJ, .RANGE 5 WlrST, .BOISE 
MERIDIAN, KOOTENAI COUNTY, IDAHO, COMMENCING ATTB:EINTEE.SECTION OF THE NORTH 
LINE OF SOUTH IW.LROAD STREET EX'J'END&D WEST TO TIIE EAST LINE OF CATHERJNR 
STREET, EXTENDED SOUTIJ; 
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BXHIBIT•A• 
LEGAL DBSC.RIPTJON 
THENCE WEST TO 'J1IR RIGHT OF WAY OF THE NORTHERN PACIFIC RAILWAY BI"UR; 
THENCE sourn 12 FWT1 
THENCE EAST ro A POINT DIUCTLY soum OF nn: PLACE OF llEGINNING; 
THENCE NORTH 12 FEET TO TBE PLACE OF BEGINNING. 
PABGEJ.c~; 
PART OF GOVERNM&NT LOTS 5 AND 6, SECTION 31 TOWNSHIP s& NOR.TIJ, RANGE 5 
WEST, B01SE M.EJUDIAN, KOOTENAI COUNTY, IDAHO, DESCRIBED AS FOLLOWS: 
BEGINNJNG AT A POINT 100 FEET SOtrrn AND SO FEET WEST OFTRE SOU'rnWHST 
CORNER OF BLOCK 36, TOWN OF POST FALLS; 
THENCE NORTH ALONG THE WEST LlNE OF SPOKANE A VENUE, 130 F.EETi 
THENCE WESl' 40 J"El:'1'1 
THENCE NORTH 40 FEET; 
THENCE EASr 40 FEET; 
THENCE NORnl ALONG 'fHE WEST LINE OF SPOKANE A VENUE, 760 FEET, MORE OR 
LliSS, TO 1'BE Cffi'f'.ER OF SA.ID SECTION 3; 
THENCE WESI' 30 FEET; 
THENCE NORTH !>3 FEET TO THE SOUTH SIDE OF 'IRE RIGHT OF WAY Of THE 
CIDCAGO, MILWAUKEE& ST.PAUL RAILWAY; 
THENCENOJlTBWESl'ERLY A.LONG SAID RIGHT OJ!' WAY 113 FEIIT, MORE OR LESS, TO 
ITS INTERSECTION WITH THE SOUTH SIDE OF SOUTH RAILROAD STllE£T EXTENDED WEST; . . 
THENCE WEST AWNG TIIE SO'UTH SIDE OF SOllfH RAJLROAD STREET EXTENDED, 168 
FEET; 
Tf:CENCE NO'Rni .CS PEET; 
THENCE WEST 5169 FEET TO A POINT 10 FEET WRSTERLY OF THE CENTER LINE OF 
SPOKANE FALLS IDAIIO 'RAJLROAD SPUR TRACT; 
'f.llltNCE NORTHER.LY PR/\LLEL AND 10 YEET FROM THE CENTERLINE OF SA.ID SPUR 
TRAt.CT, 144 FEET1 
THENCE WEST 60 FEET1 
a,a,qf.1.to,U.-· 
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mENCE NORTH 150 FEET; 
EXHIBJT "A" 
LEGAL DESCRIP'ITON 
'ffiENCE WEST 170 FEET TO THE WESJ' BANK OF CANAL EXTlffl)ED NORTH AND SOUTH; 
TIIENCE SOUI'HERL Y ALONG THE WEST BANK OF SA.ID CANAL TO nm SPOKANE RIVER; 
'ffiENCE sovmEASTERL Y ALONG THE SPOKANE RIVER TO A POINT WEST OF TIJE PLACE 
Of BEGINNlNG; 
THENCE EAST 245.2 FEET, _MORE OR LESS, TO THE PLACE OF BEGINNING; 
ALSO EXCEPTING THERJJROM THAT PORTION THEREOF CONVEYED BY GE0ltG1A·PACIF1C 
CORPORA.TION TO J'OS'l' FALLS lllGHW A Y DISTIUCT BY DEED DATED MARCH 23, 1'711 
MORE l".ARTICULARL Y DESCRmED A FOLLOWS; 
BEGINNlNO .AT A POINT ON 11,E WEST RIGHT OF WAY LINE OF SPOKANE STREET 
WHICH 19 100 FEET soum AND 80 FEET WEST or THE SOIJTHWESI' CORNER OF BLOCK 
J6, TOWN OF fOST FALLS, ACCORDJNG TO THE RECORDED PUT 'lllEREOF, SAW POINT 
BE.ING ll.01 FE.ET WEST OF THE FORPOSED IDGHW A Y CENTER.LINE, STA 110)11 
M+62.89, FEDER.AL AID l'ltOJECT NUMBER S.$735(1); 
~CE NORTH ALONG THE WEST LINE OP' SPOKANE STREET, 230 nRT TO A POINT 
WHJClJ IS 39.91 FEET WEST OF TiiE SAID PROPOSED mGHW A Y CENTERLINE, STATION 
22+30.60; 
THENCE WEST 0.09 FEET; 
'THENCE soum Yr'ESTERL Y, 40 FEET DISTANT FROM AND P A.RALLEL TO THE SAID 
PROPOSED IDGBW A Y C.tNTElUNJS, TO A POINT WIDCH IS 40 FEET WJ!STERLY FROM AND 
AT RIGHT ANGLES TO 'J'HE SAID FKOJ'OSED IDGHW AY CENJ'BRLINE STATION 24+50, 
SAID POINT IS 78.42 FEET, SOUI'll O DEGREES 00' EASI' AND 105.16 FEET, soura 
90 DEGREES 00' WEST OF SAID 60Ul1IWEST CORNER or BLOCK :Jo; 
THENCE SOUl'HWESTERL Y TO A POrNT WHICH IS 100 FEE'f sourn A1ID 130 FEET WEST 
OF THE S0Uf1IWE6T CORNER OF SAID BLOCK 361 
THENCE EAST 50 FEET, MOR.I OR LESS, TO Tim POINT Of BEGINNING, 
AND EXCEPT: 
A PORTION OF OOVERNMF.NT LOT 6, SECTION 3, TOWNSRIP SO NORTH, RANGE 5 WEST, 
BOISE MERIDIAN, KOOTENAI COUNTII, IDAHO, t,iORE PA~TICULARLY DESCRIBED AS 
FOLLOWS; 
COMMENCJNG AT A POINT 100 FEET sourn AND so }'EET WEST OF THE SOUTIIWEST 
CORNER OF BLOCK 3-6, TOWN or FOff FALLS; 





THENCE SOUfH 89 DEGR.l!:ES S7' 30 .. M'Sf 1 229~50 FEET; 
TBENCENORTH42DEGRE&S 111 32" WEST, 9Ui4 FEET; 
THENCE NORTH 49 DEGREES 09' 04 11 WEST, 73.ZB FEET; 
'I'JiXNCE NORTH« DEGREES 21' $2" WEST, 135.04 FE£T; 
THENCE NORTII 5:2 DEGREES 30' 12" WEST, 79.:ffi FEET1 
'l'HENCE NORTH 45DEGREES 31' 36" WEST, St.U FEET; 
1Hli"Jl«;E NORTH ,0 DEGREBS 57' 56" WEST, 89. 00 FEET; 
THENCE NORTH 36 DEGREES 43' 36" WEST, 49.19 FEET; 
TilENCE NORTH 47 DEGREES 34' 00" WEST, 50.60 FEET TO THE POINT OF 
BEGINNlnG1 . 
THENCE CONTINUING NORTH 47 DEGRE&S 34' 00" WEST, 5J.6H'EET; 
TilENCE NO:RTH 45 DEGREES 31' 42" WEST, 89.01 FEET: 
THENCE NORTH 28 DEGREES 58' 15" WEST, SfJ.71 FEET1 
THENCE NORTH 61 DEGRB&S 01' 45• EAST, 6.17 FEET; 
THENCENOR'Jll 43 DEGREES43' l?" EAST, 6l,S0 FEET; 
THENCE SOtml ~ DEGREES 16' 3911 EAST, 34.85 JrEET; 
TIIENCE NORTff 43 DEGREES 43 1 30" EAST, 25.00 FEET, 
TimNCB SOtrfH ~ DEGREES 16' 30" EAST, Hi0.79 FEET; 
TH.ENCE SOUTH .0 DEGREES 42' 43" WEST, lll.'7l fEETTO 1llE POINT OF 
BEGINNlN'G. 
f!ARCEL~: 
A l'OR'IlON OF LOI' 5, SECTION 3, TOWNSHIP 50 NORTH, RANGE 5 WRSJ', BOISE 
MERll>IAN, KOOTENAl COUNTY, IDAHO, DESCRJBED AS FOLLOWS: 
BEGJNNJNG AT A P01JliT WHERE THE WEST LINE OF SPOKANt STREET INTERSECTS THE 
SOlfnI LINE OFTJIERIGBT OF WAY OFTHECOEUR D'ALENE & SPOKANE RAILROAD 
{NOW G:amATNORTHERN)1 
THENCE WESiERL y FOLLOWING THE sourn LINE OF SAID JUGIIT OF WA y TO THE SOIJI'H 
C'IDeiM'Jt.~0 







LINE OF A CERTAIN TRIANGULAJt 'I1tACT FORMERLY DEEDED TO SAID RAILROAD 
COMPANY1 
TH.ENCE WEST ON SAID soura LINE TO ITS INTERSECTION WITH THE NORTH LINE OF 
TilE RIGHT OF WAY OF Tim IDABO AND WESTERNIWLWAY {MJLWAUKEB}: 
l1ll:!NCE EASTERLY ALONG THE NORTHE.RL Y KIGHT OF WAY OF SAID RAILROAD TO TIIE 
WESr LINE OF SPOKANE STREBT; · 
THENCE NORTH ALONG THE WEST LINE OF SPOKANE STREET TO 11IE FLACB OF 
DEGJNNlNG. 
EXCEPTIH'G 'IllER.EFROM THAT PORTION THEREOF CONVEYED BY GEORGIA·PACmc 
CORPORATION TO POST FALLS filGHW A Y DISTRJC'l' BY DEED DA TED MARCH 23, 1971, 
MORE PARTICULARLY DESCRIBED AS FOLLOWS: 
BEGINNJNG AT A POINT ON nm WEST RIGHT OF WA l' LINE OF SPOKANE STREET wmca 
IS 100 FEET SOUTH AND 80 FEST WEST OFTJIE S01JTHWE6T CORNER OF BLOCK 3'6, 
TOWN or POST FALLS,. ACCORDING TO THE RECORDED l'LAT THEJU:OF. SJ.IO POINT 
BEING 11.01 li'EE.TWEST OF THE PROPOSED IDGHWAY CENTERLINE, STATION 
Z4 + 62.$9, FEDERAL AID PROJECT NUMIIER S-S73~(l)j 
THENCE NORTH AWNG THE WEST LINE OF 6POKANE STR.EET 230 FEET TO A POlNl' 
WHJCH lS 39.!n FEET WEST OF Tl!E SAID PRO.POSED IDGBWA Y CENTERLINE, STATION 
2H30.60j 
T.HENCE WESr 0.09 FEET; 
THENCE SOUTflWESTERL Y, '40 FEET DISTANI' FROM AND PiUtALLEL TO TlIE SAil) 
PROPOSED JUGHW AY CBN'TJtRLlNE, TO A pQINT WBICH XS .W FEET WESTERLY FROM AND 
1,.1' RIGHT ANGLES TO TBE SAID PROPOSED mGHW.A Y CENTERLINE srA TION 24+50, 
SAID POJNT JS 78,4 PEET, SOUTH O DEGREES 00' EMr AND 105,16 FEET', S01JTB 
90 DEGREES 00' WEST OF SA.ID SOUTHWEST CORNER OF BLOCK 36; 
THENCE SOU'TIIERLY TO A FOINT WHICH JS 100 FEET SOUJ'H ANO 130 FEET WES"I' OF 
THE SOUTHWEST CORNER OF SAID BLOCK 36; 
THENCE EAST 5@ rEF.1'1 MORE OR l..ESS, TO TEE l'OINT OF BEGINNING. 
P~RGU§l 
LOT 4-A IN GOVERNMENT LOT 5, SECTION 3, TOWN6mJ> 50 NOR.Tll, RANGE 5 WEST, 
BOISE MERII>JAN, KOO'l'ENAJ COUl'nY, WA.HO, ACCORDING TO TH!:. PLAT OJ' TIIl 
Hm.RS Of MARGARET POST EST A TE, ACCOJWJNG TO THE l"LAT RECORDED IN BOOK "C" 
OF PL.A TS, PAGE lJ 1, .RECORDS OP KOOTENAI COtJm1', IDAHO. 
AND 
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LEOAL DESCJUPTION 
A :ZO.O FOOT WIDE STJUP OF LAND S!rUATED 1N GO\'ERNMENT LOT 5 OF SEC'IlON 3, 
TOWNSHIP .SO NORTH, RANGE 5 Wl'SJ', BOISE MERJI>lAN, K~Al COUNTY, IDAHO, 
BBJNG 10,0 YBF:r WIDE ON EACH SIDE OF ntE OLD SPUR TRACT CENTERLINE, 
RUNNING IN A GENERALLY, NORTB-SOUTH DIRECTION THl!.OUGIJ SAID GOYEBNMENT LOT 
s, REMOVED IN 1937, BEING A l'ORTION OF THE SAME STRIJ> or LAND DESCR.IBED IN 
W ARltANrY DEED ntOM FREDERICK l'OS'I' AND WIFE TO THE Sl'OKANE FALLS AND IDAHO 
RAILROAD COMl'Mn' FILED FOR RECORD JUNE J7, 18'5 lN BOOK M OF DEEDS ON PAGE 
l47 IN AND FOR KOOTENAI COUNTY, IDAHO, BOUNDED ON '1'HE NORTH BY THE 
WESi'ERLY EXTENSION OF THE NORTH LINE OF 4TH STJtEET, ACCORDING TO THE PLAT 
OF' nm ORIGINAL TOWN OF 1'0S1' FALLS, w.mo, AND BOVNJ)ED ON THE SOtrmBY 
THE NOllTII LINE OF THE SOVT.H 500.0 lEET OF SAID GOVERNMENTLOT 5, 
Pt\RCElc 1: 
ALL THAT PORTION OF CBICAGO, MILWAUKEE, ST. PAUL AND PACIFlC RAILROAD 
COMPANY'S 100 FOOT WIDE R.IGHT OF WAY AND EXTRA WlD1'If JUGIIT OF WAY LY(NG 
WEST Oll'THE WEST LINE Of' SFOKANE STJIBET AND soum OF nm SOUTH LINE OF 
FOURTH STREET EXTENDED WESTERLY, ACCORDING TO TJIE PL.AT OF POST FALLS, IN 
SECTION 3, TOWNSHlP 50 NOR'l'Hi RANGES WESr, BOISE MERIDIAN, KOOTENAI 
COUNTY, IDAHO. . . 
&tBCE:k 8: 
TH/.T PORTION OF GOVERNMENT LOT 5, OF SECTION 3, TOWNSHIP 50 NORTH, RANGE 
5 WEST, BOISE MERIDIA.Ni CITY or POST FALLS, KOOTENAI COUNTY, IDAHO, 
PE8CJUJJED AS FOLLOWS: 
BEG.INNING AT THE NORTBWEST CORNER OF PARCEL 6, .AS SHOWN ON Tm: RECORD OF 
SURVEY JlLED lN BOOK 211 PAGES 114 ,'.ND 114A, BEING A PO.INT ON THE BOUNDARY 
OF THE PARCEL SHOWN ON THE RECORD OF SURVEY J!JLED IN BOOK 10, PAGES 118 
AND 118.i\1 AND BEING A fOIN'l' ON THE SOVTBEJU.Y R.IGIIT OF WAY UNE OJI 41JI 
STREET, 11)00 FEET WBST OF THE NOXTBWEST CORNER OF BLOCK Zl OF THE PLAT or 
THECITI' OFPOSI'f.U.t.5, A.CCOllDlNGTOTHE PLAT RECORDE1.>1N800K "Cn, PAGE 
· l08. AND BEING A POINT IN TfIE WEST LINE OF LOT 4-A, OJI' mE PLAT OF THE 
HEIRS OF MARGARET POST ESTATE, ACCORDING TO TlI£ FLAT JU;CORJ)ED IN BOOK 
"C", PAGE Ill; 
THENCE ALONG THE BOUND.A.RY Of Tim PARCEL SURVEYIID ON SAID RECORDS OF 
SURVEY, 'DIE FOLWWING (7) CALLS, 
11 SOUTH 00 l>EGR.EES W30" EASI', PARALLEL WITH TBE WEST LJNt OF SPOKANE 
S'M!EET, ~.00 FEET; 
Z) NORTH 89 DEGREES 59'54" EAST, PARALLEL WITH SAID SOUlllERLY RlGlrr OF 
WAY LINE or 4TH STREET, 4.90 FEET TO/,. POINT ON A ff.5..37 JIOOT RADIUS 
NON-TANGENT CVRVE TO 'I1IE LUJ', LYING TEN FEET (10') WBST!.RLY OF THE 
CENT&RLINE OFTBE SPUR TRACT DESCJUBED IN W AR.RANTYDEEDFROM 1REDDUCK 
POST AND WIFE TO THE SfOKANE FALLS A.ND IDAHO RAILROAD COMPANY FD..ED 'FOR 





RECORD JUNE 17, 189S IN BOOK "M" OF DEEDS. ON PAGE 247, THE CENTER OF 
CIRCLE OF WHICH BEARS NORTH 88 DEGREES 16'55~ EAST; 
3) S0UTl!EA6TERLY ALONG THE AR.C OF SAID CURVE THROUGH A CENTRAL ANGLE OF 
4 DEGREES 18'51", 72.6~ .FEE1' TO THE POINT OFT ANOENCY, (LONG CHORD m 
sourn m DEGREES 52•31• EAST, 72.671); 
4} SOUTJI 06 DEGREES 01'56" EAST, 11!.31 FEE1) 
5) SOUTH 89 DEGREES 59'54" WEST, 60.00 .FEET; 
6) NOR11106 DEGllltES 01156" WEST, 150;01 FEETi 
7) SOUTII 89 DEGREES 59'54" WEST, I 10.84 FEET TO A POINT ON A LINE 
PARALLEL wrrH AND 0.5 F.E&T EAST or, MEJ\SUJtED AT A RlGBT ANGLE, THE 
EXISTING :FENCE LINE SHOWN ON THE RECOilo 01 SUllVEY FILED IN BOOK ll, P!,.GES 
IJ4 AND 114A; 
THENCE LEA YING SAID BOUNDARY, ANZ> ALONG SAID PARALLEL LJNII NORTH 21 
DEGREES 31'55" WEST, 17.24 J!EETTO A POINT ON A LINE PAJV.LLEL WITH MID 0.5 
FEET SOUTH OF, MEASURED AT A RIGHT ANGLE, SAID EXISTING FENCE LINE; 
THENCE NOl!.TB 89 J>EGREES 44•17• EAST, ALONG SAID PARALLEL 1..IN!, 117.31 
FEET TO A POINT ON A LINE PARALLEL WJ'JlI AND O.S FEET SOU11IEASTERL Y OR, 
MEASURED AT A RIGID' MIGLE. SAID EXISTING n:NCE LINE; 
THENCE NORTH o, DEGREES 38154" EAST, ALONG SAID PARALLEL UNE AND SAID 
.LINE EXTENDED, %.7L27 J!EETTO A 1'0lN1' ON SAID SOU11IERL Y ltlGHT 01 WAY LINE 
OF rn, 6TREET1 
THENc& NORTH 8~ J>EGREES .59' 54ft EAST, ALONG SAID SOUl'HlmLV IUGHT OF W i,. Y 
LINES, 8.05 FEET TO Tim POINT OF BEGINNING. 
fd,RC1UL9': 
A l'OR110N OF GOVERNMENT LOT S, IN SEC'l'JON 3, TOWNSWP 50 NORTH, RANGE 5 
WEST, BOISE ME1UDIAN, RECORDS OF KOOTENAI COUNTY, STATE OF IDAJJO, 
DESCR!BED AS FOLLOWS: 
COMMENCING AT A POINT 126 FEET N01ITH OF THE INTERSECTION OF TH& NORTH LINE 
OF sounr RAIL ROAD STREET EXTENDltD WITB mx WEST um OFCATfIRJNE STREET 
EXTENDED AM> RUNNING EAST TO INT'BRS£CTION WITH THE SOlJTBERLY LINE 01 
RIGHT OF WAY Of THE COEUR D'ALENE AND SPOKANE RAILWAY HB FEET, MORE OR 
LESS; 
THENCE NORTIIWESTER.L Y ALONG SAID RIGHT OF WAY TO INTEJ/.SEC710N OF SAID WEST 
LINE OF CATHRINE STREET EXTENJ>BJ>; 
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THENCE SOUTH tU FEET, MORE OR LESS. TO PLACE OF JJEGINNING. 
SAVE AND EXCEPI'1NG FROM All OF THE ABOVE PARCELS. THB FOtLQWJNG D~ 
MAL PRQPXRTY; 
UNITS 101, 102, 103, 104, 105, 201, 202. 203, 204, 205, 301, 302, 303, 
304, 305, 401, '40%, 403, 404 AND 405, TOGE'IBBR W1TB ALL COMMON ABEAS MID 
EASEMENT FOR mGJm88, EGRESS AND Ul'ILITlE8 OVER AND ACR088 TRACT "A,, 
"PIER 20 ON THE .BOAlU>WALK", A CONDOMINWM, ACCOXDlNG TO THE PLAT 'I'.IIIDUroF 
RECORDED OCI'OBER 3, 2006, BOOK "1" OF PLATS, PAGES 384, 384.A, 384B AND 
~ RBCORDS OFKOOl'ENAI COUNTY, IDAHO. 
AND TOGETHER WITH AN EASEMENT FOR INGRESS. EGRESS AND tmLmBS OVER., UPON 
AND ACROSS TRACT "A" AS MORE PARTICULA:RLY DEBCIUBED m THE :nNAL PLAT OJJ 
J'OST FALLS LANDING, ACCORDJNG re THE fLAT THEREOF RECORDED IN ~K "J" OP 
PLATS AT PAGES 381 AND 381.A, :RECORDS OF KOOT.ENM CotlNl'Y, IDAHO. 
AND FUR.nmR SAVE AND EXCEPTING mE FOLLOWING DESCRIBED BEAL PROPERTY: 
UNITS 101, 102, 103, 104, 105, 201, 202. 203, 204, 205, 301, 302, 303, 
304, ~. 401, 402, 403, 404 AND MIS, TOGE11IER 'WITH ALL COMMON AREAS AND 
EA.8lWXNT FOR ING.RESS, EGRB8S AND tJ'.1'll.Jl1llS OVER. AND ACE.OSS T.ll.ACT "An, 
"PID.21 ON THEBOAJIDWAl.JC", A CONDOMINIUM, ACCORDJNG ronm PLAT'l'.HElmOl1 
RECORDED NOVEMBER 28, 2006, BOOK •J11 OF PLATB, PAGES 409, 4V9A, 409B AND 
409C, RECORDS OF KOOTENAI COUNl'Y, D>ABO, 
AND TOGEI'JIER WITH AN EASEMENT FOR INGRESS, EGJmSS AND UTILITIF.B OYER, UJ'ON 
AND ACROSS TRACT "A" AB MORE PARTl~Y DESCRIBED IN Tll£ lllNALPLAT or 
POST FALLS LANDJNG, ACCORDING TO nm FLAT TBEltEOr RJCCORDJW IN BOOK ".1" OF 
J'LATS AT PAGES 381 AND 381A. RECORDS OF XOOTENAI COUNTY, IDAHO. 
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Unit 401, together with all common areas and easement for ingress, egress and utilities over and 
across Tract "A", Pier 21 On The Boardwalk, A Condominium, according to the plat thereof 
recorded November 28, 2006 in Book "J" of Plats at Pages 409, 409A, 409B & 409C, records of 
the Kootenai Cowity Recorder. 
SEVENTJI MODIFICATION AGREEMENT-P~ i6 
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JOHN F. MAGNUSON 
Attorney at Law 
P.O. Box 2350 
Northwood Center Court, Suite A 
Coeur d'Alene, ID 83 814 
Phone: (208) 667-0100 
Fax: (208) 667-0500 
ISB #04270 
Attorney for Defendant/Counterclaim Plaintiff Witherspoon, 
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
LIB ER TY B.t\NKERS LIFE 





DAVENPORT & TOOLE, P.S., a 
Washington corporation; THE POINT AT 
POST FALLS, L.L.C., an Idaho limited 
liability company; POST FALLS 
LANDING MARINA, L.L.C.; and JOHN 
AND JANE DOES 1-100, 
Defendants. 
CASE NO. CV-13-1092 
DEFENDANT WITHERSPOON, KELLEY, 
DAVENPORT & TOOLE, P .S.'S 
MEMORANDUM: (1) IN REPLY TO 
·REQUEST FOR JUDICIAL NOTICE; AND 
(2) IN OPPOSITION TO MOTION TO 
STRIKE 
CO MES NOW Defendant Witherspoon, Kelley, Davenport & Toole, P. S. ("Witherspoon"), 
by and through its attorney of record, John F. Magnuson, and respectfully submits this Memorandum 
by way of reply in support of its request for judicial notice, and in opposition to Liberty's Motion 
to Strike. 
DEFENDANT WITHERSPOON, KELLEY, DAVENPORT & TOOLE, P.S.'S 
MEMORANDUM: (1) IN REPLY TO REQUEST FOR JUDICIAL NOTICE; 
AND (2) IN OPPOSITION TO MOTION TO STRIKE - PAGE 1 
Liberty Bankers Life Insurance vs Witherspoon, Kelley, etal 41993-2014 Page 999 of 1359 
MH~NU0VN LHR vrr1~c0 IVV, VI I I I , 't 
I. PROCEDURAL BACKGROUND. 
September 10, 2013, in conjunction with "Motion for Partial Summary Judgment," 
Witherspoon filed a "Request for Judicial Notice" pursuant to IRCP 44(d) and IRE 201. 
Witherspoon requested that the Court take judicial notice of certain matters on file in or related to 
Liberty Bankers Life Insurance Company v. Harn: A. Green and Jann Green, et al., Kootenai County 
Case No. CV-11-10121. 
On September 24, 2013; Liberty objected to a portion of\Vit.l-ierspoon's request for judicial 
notice. Specifically, Witherspoon had requested that the Court take judicial notice of an October 4, 
2012 "Memorandum Decision and Order" entered by the Honorable John T. Mitchell, District Judge, 
in Kootenai County Case No. CV-11-10121. Liberty has objected to that portion of the request for 
judicial notice related to Judge Mitchell's October 4, 2012 "Memorandum Decision and Order.,,1 
II. ARGUMENT. 
A. Witherspoon Has Identified the Facts for Which Judicial Notice is 
Requested. 
Liberty objects to Witherspoon's request that this Court take judicial notice of an unappealed 
"Memorandum Decision and Order" entered by Judge Mitchell in a proceeding described by Liberty 
as "a companion case." Liberty notes that the Decision is twenty-five (25) pages long and claims 
that Witherspoon has failed to point the Court or counsel to those portions of the Memorandum 
1The subject Decision of Judge Mitchell was attached as Exhibit G to the Affidavit of 
John F. Magnuson (filed September 10, 2013). Liberty's "Objection to Defendant's Request for 
Judicial Notice" does not challenge Exhibits D, E, F, H, I, or J to the Magnuson Affidavit (which 
are also pleadings or filings related to Kootenai County Case No. CV-11-10121). Hence, no 
argument or discussion is contained herein as to those items. 
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Decision and Order for which judicial notice is requested. Liberty's argument misses the mark. 
IRE 201(d) provides that a party making a written request for judicial notice "shall identify 
the specific documents or items for which the judicial notice is requested or shall proffer to the Court 
and serve on all parties copies of such documents or items." Witherspoon has complied with the 
mandate ofIRE 201 ( d) by supplying the Court with a copy of the Memorandum Decision for which 
judicial notice is requested (Affidavit of Jobn F. Magnuson (filed September 10, 2013) at Ex. G). 
Moreover, the contemporaneous filings and briefing by Witherspoon, in support ofits Motion 
for Partial Summary Judgment, specifically set forth those portions of Judge Mitchell's 
"Memorandum Decision and Order" for which judicial notice was requested. In Witherspoon's 
"Statement of Undisputed Material Facts," also filed September 10, 2013, Witherspoon summarized 
those portions of Judge Mitchell's Memorandum Decision for which judicial notice was requested: 
38. On October 4, 2012, the District Court presiding in Liberty v. Green 
entered its "Memorandum Decisio11 and Order." See Magnuson Affidavit at Ex. G. 
39. Through its October 4, 2012 Memorandum Decision, the District 
Court characterized the relief requested by Green and The Point as follows: 
(To enjoin] the presently-noticed Trustee's Sale of October 8, 
2012, until such point in time as Liberty conducts the sale in 
confomlity with the tenns of the Eighth Loan Modification 
Agreement.. .. 
See Magnuson Affidavit at Ex. G, p. 5. 
40. The Court determined, as to the effect of the Eighth Loan 
Modification Agreement, as follows: 
[TJhere may be a substantial likelihood of success that the 
Eighth Loan Modification Agreement is what applies. And if 
the Eighth Loan Modification Agreement applies, it will 
affect how foreclosure is performed. The injunctive relief 
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sought is simply to delay the foreclosure scheduled to take 
place on October 8, 2012, until the correct loan modification 
agreement may be determined. 
14. at p. 14. The Court, finding that Green and The Point had shown "a substantial 
likelihood that the Eighth Loan Modification Agreement applies," granted injunctive 
relief under IRCP 65(a)(l) so as to enjoin the October 8, 2012 sale. Id. at p. 16. 
41. AspartofitsMemorandumDecisionand Order, the Court detemiined 
that The Point would need to post a bond in the amount of $875,000 between 
October 4, 2012 (the date of entry of the decision) and the October 8, 2012 sale (as 
a condition of the injunctive relief). Id. at p. 23. 
See Statement of Undisputed Material Facts (filed September 10, 2013) at 1138-41. 
B. Judicial Notice of Judge Mitchell's Decision is Otherwise Proper. 
Liberty argues that the legal standards that apply in resolving a motion for a preliminary 
injtmction (Liberty v. Green) and a motion for partial summary judgment (Libertv v. Witherspoon) 
are different. This ml.lch is true. Liberty further argues that since Judge Mitchell entered his 
"Memorandum Dedsion and Order" in the context of a motion for preliminary injunction, which is 
a different standard than applicable to a motion for summary judgment, that there is a "tendency to 
confuse the issues and legal standards." Witherspoon respectfully disagrees. This Cotut is well-
acquainted with the differing legal standards and won't be confused. 
InLibertyv. Green, Judge Mitchell granted The Point's Motion for a preliminary injunction, 
finding that The Point had shown a substantial likelihood of prevailing on the claim that the Eighth 
Loan Modification Agreement controlled. If the Eighth Loan Modification Agreement controls, as 
urged by The Point in support of its Motion for Partial Summa:ry Judgment, then the foreclosure 
could not have taken place in the same manner as it would have under the Seventh Loan 
Modification Agreement. Even Mr. Scharton, in his September 24, 2013 Affidavit in Opposition 
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to Witherspoon's Motion for Partial Summary Judgment, concedes the same: 
5. To accomplish a formal reclassification, it was proposed [ through the Eighth 
Loan Modification Agreement] that the construction loan proceeds in the 
amount of $2,545,843.31 would be segregated into a new promissory 11ote 
and secured by a separate Deed of Trust The new Deed of Trust was to 
encumber a portion of the property encumbered by the existing Deed of Trust 
... Specifically, the construction loan was to be secured by Blocks A, D and 
E as identified on the Plat [included in the Scharton Affidavit as "Table l "]. 
16. To accomplish a reclassification, it was contemplated that Liberty Bankers 
would reconvey Blocks A, D and E from the existing Deed of Trust ... , and 
The Point would in turn convey a new Deed of Trust to Liberty Bankers. 
17. In any event, the real property pledged as security for The Point's loan 
obligation would not change. Further, each promissory note would be cross-
collateralized and secured by each Deed of Trust. 
18. Under the reclassification, the existing Deed of Trust would continue to 
secure the mortgage loan ... in the fact amount of $6,744,156.69. 
See Scharton Affidavit (filed September 24, 2013) at fl 15-18. 
Put in its simplest terms, the Seventh Loan Modification Agreement proceeded with one 
foreclosure sale for the entire indebtedness. Under the Eighth Loan Modification Agreement, the 
existing Deed of Trust was to only encumber all portions of the originally-described property less 
Blocks A, D, and E. A new Deed of Trust was to separately secure the "construction loan" with 
Blocks A, D, and E. However, given that Witherspoon had not agreed to subordinate its Second 
Deed of Trust, had Liberty perfonned in accordance with the terms of the Eighth Loan Modification 
Agreement, and had it recorded a "new" Deed of Trust to secure the construction loan ($2.545 
million) with Blocks A, D, and E, said "new" Deed of Trust would have been subordinate to 
Witherspoon's pre-existing Deed of Trust. 
In terms of the request for judicial notice, Judge Mitchell's Decision is important for several 
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reasons. First, while it does not operate as an entire adjudication of the issue, it did impart notice 
to Liberty that the Eighth Loan Modification Agreement was likely the agreement that would apply. 
Second, it unquestionably imparted notice to Liberty that if it chose to proceed in a manner that did 
11ot comply with the terms of the Eighth Loan Modification Agreement, it could well be subject to 
a subsequent challenge. T11ese facts are particulMly germaine given that Liberty now seeks to 
interpose some sort of equitable defense even though its current situation is entirely of its own 
creation. 
Liberty also argues that even Judge Mitchell observed that there were "disputed q\.testions 
of fact surrounding when and how the Eighth Loan Modification Agreement was requested and 
signed.'' See Magnuson Affidavit (filed September 10, 2013) at Ex. G ("Memorandum Decision and 
Order" at p. 20). Liberty's argument is somewhat misleading. Since Judge Mitchell made his 
observations, the following facts, now before this Court, have now been detennined: 
( 1) Liberty filed its Complaint before Judge Mitchell seeking recovery under the 
Promissory Note as modified by the Seventh Loan Modification Agreement. 
(2) Judge Mitchell was not made aware that Liberty had filed a Proof of Claim 
in The Point's bankruptcy proceeding in which Liberty stated, under penalty 
of perjury, that the Eighth Loan Modification Agreement governed. 
(3) Judge Mitchell was unaware that Liberty had filed a "Motion for Relief from 
Stay" in TI1e Point's bankruptcy proceeding, whereby it conceded that the 
Eighth Loan Modification Agreement was the operative agreement. 
( 4) Judge Mitchell was not aware that Bradford Phillips, President and CEO of 
Liberty, had testified at deposition, as the Rule 30(b )( 6) designee of Liberty, 
that the Eighth Loan Modification Agreement was "a binding agreement." 
While Judge Mitchell may have viewed his record as having "disputed questions of fact" as to when 
and how the Eighth Loan Modification Agreement was requested and signed, those questions of fact 
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are no longer disputed as the record before the Court now shows. 
III. CONCLUSION. 
Based upon the reasons and authorities set forth herein, Defendant Witherspoon, Kelley, 
Davenport & Toole, P .S. respectfully requests that the Court grant its request for judicial notice~ as 
filed September 10, 2013, and deny Liberty's objection thereto. 
DATED this !5' day of October, 2013. 
Attome for efendant/Counterclaim Plaintiff 
Witherspoon, Kelley, Davenport & Toole, P.S. 
CERTIFICATE OF SERVICE 
I hereby certify that on this pt day of October, 2013, I served a true and correct copy of the 
foregoing by the method indicated below, and addressed to the follo"Wing: 
Jonathon D. Hallin 
Lukins Annis 
601 E. Front Avenue, Ste. 502 
Coeur d'Alene, ID 83 814 
WITHERSPOON KELLEY,JUDICIAL NOT.REPLY.wpd 
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DAVENPORT & TOOLE, P.S., a 
Washington corporation; THE POINT AT 
POST FALLS, L.L.C., an Idaho limited 
liability company; POST FALLS 
LANDING MARINA, L.L.C.; and JOHN 
AND JANE DOES 1-100, 
Defendants. 
CASE NO. CV-13-1092 
MEMORANDUM OF DEFENDANT 
WITHERSPOON, KELLEY, DAVENPORT 
& TOOLE, P.S. (1) IN OPPOSITION TO 
LIBERTY BANKERS' MOTION TO 
CONTINUE; AND (2) IN REPLY AND 
SUPPORT OF WITHERSPOON'S 
MOTION TO ALTER TIMELINES 
COMES NOW Defendant Witherspoon, Kelley, Davenport & Toole, P.S., a Washington 
corporation (hereafter "Witherspoon"), by and through its attorney of record, Jolm F. Magnuson, and 
respectfully submits this Memorandum for the following purposes: ( 1) in opposition to the Motion 
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Liberty Bankers Life Insurance vs Vv1therspoon, Kelley, etal 41993-2014 Page 1006 of 1359 
of Plaintiff Liberty Bankers Life Insurance Company ("Liberty") "To Continue Hearing on 
Second Summary Judgment" (filed September 17, 201 and by way 
of reply and in support of Witherspoon's "Motion to Alter Timelines" (filed September 10, 2013). 
This Memorandum is supported by the pleadings and submissions on file herein, together with the 
Affidavit of John F. Magnuson (filed herewith). 
I. FACTUAL BACKGROUND. 
1. In August of 2005, Liberty recorded a Deed of Trust on nine (9) specific parcels of 
contiguous real prope1iy owned by The Point at Post Falls, LLC ("The Point"). See Declaration of 
Jonathan D. Hallin (filed July 2, 2013) (hereafter "the Hallin Declaration") at Ex. 1. 
2. Liberty's Deed of Trust initially secured payment of the sum of $3,934,390, as 
reflected in a contemporaneous Promissory Note made by The Point for Liberty in August of 2005. 
3. On September 1,2010, Liberty and The Point executed a "Seventh Loan Modification 
Agreement." See Affidavit of John F. Magnuson (filed September 10, 2013) at Ex. C. 
4. On August 18, 2011, Liberty declared The Point to be in default under the Note as 
modified by the Seventh Loan Modification Agreement. See Complaint at Ex. 2, p. 15. Liberty 
proceeded to notice a Trustee's Sale under the August 2005 Deed of Trust (which encumbered all 
nine (9) parcels) based upon a default under the "Seventh Loan Modification Agreement." Id. 
5. On September 1, 2011, after default had been noticed by Liberty under the Seventh 
Loan Modification Agreement, The Point signed the "Eighth Loan Modification Agreement," as 
requested by Liberty in order for Liberty "to satisfy the State Insurance Regulators." See Magnuson 
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Affidavit (filed September 10, 2013) at Ex. F. 
6. On September 8, 2011, Mr. Bradford Phillips, as CEO/President Liberty, signed 
the Eighth Loan Modification Agreement. 
7. The Eighth Loan Modification Agreement, as executed by both The Point and Liberty, 
contained the following material terms: 
(A) The principal amount of the Seventh Loan Modification Agreement 
($9,290,000) was broken into two loans: one with a principal balance of 
$6,744,156.69 and a smaller construction loan with a principal balance of 
$2,545,843.31. 
(B) The loan for $2,545,843.31 would be considered a "construction and 
development" loan. 
(C) The "construction and development:" loan of $2,545,843.31 would be 
separately secured with a portion of the original collateral (the entirety of The 
Point property). 
(D) Since a new Deed of Trust would be needed to separately secure the newly 
created "construction loan," which itself was necessary to satisfy "the 
regulators," the following terms were agreed upon: 
Id. at Ex. F, p. 5, ,J24. 
Since the property described [ as securing the construction 
loan] is part of the property described in the [ original Deed of 
Trust], Lender shall execute a partial Release of Lien to 
release the property described [to secure the construction 
loan] from the Deed of Trust securing the [original] Note 
modified by this Agreement. ... 
8. Libe11y never recorded the Eighth Loan Modification Agreement even though 
Phillips, its CEO/President, has since conceded that it constituted "a binding agreement." 
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9. Liberty has never recorded the separate Deed of Trust required under Paragraph 24 
Eighth Loan Modification Agreement even though Liberty 
Modification Agreement as "a binding agreement." 
the Eighth Loan 
10. Liberty, notwithstanding the Eighth Loan Modification Agreement, proceeded with 
a Trustee's Sale under the Seventh Loan Modification Agreement. See Complaint at Ex. 2, p. 15. 
11. On December 19, 2011, prior to the Trustee's Sale under the Deed of Trust as 
modified by the Seventh Loan Modification Agreement, The Point filed for protection with the 
United States Bankruptcy Court for the District ofldaho. See Declaration of Simon (filed September 
24, 2013) at ,r 4. 
12. The December 19, 2011 bankruptcy filing by The Point automatically stayed the 
Trustee's Sale noticed under the Deed of Trust as modified by the Seventh Loan Modification 
Agreement. 
13. On December 20, 2011, Liberty filed suit against Harry Green, individually, in 
Kootenai County Case No. CV-11-10121. See Magnuson Affidavit (filed herewith) at Ex. A. 
14. In Liberty v. Green, Liberty sought recovery from Green as a guarantor of the 
indebtedness owed Libe1iy by The Point. Id. at ,r 13. 
15. Through its Complaint in Liberty v. Green, The Point alleged that the operative 
agreement between the parties was the "Seventh Loan Modification Agreement." Id. at ,r 10 and Ex. 
4. 
16. On February 23, 2012, Green filed a "First Amended Answer, Counterclaims, and 
Demand for Jury Trial" in Libertyv. Green (Kootenai County Case No. CV-11-10121). See Simon 
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Declaration (filed September 1 2013) at Ex. 3. 
17. Through his "First Amended Answer" filed 
the parties' rights and relations were governed by the "Eighth Loan Modification Agreement." Id. 
at~ 10 and Ex. 1. 
18. On April 18, 2012, Liberty filed a Proof of Claim in The Point's bankruptcy 
proceedings. See Simon Declaration (filed September 17, 2013) at Ex. 1. 
19. The Proof of Claim required that Liberty attach "copies of any documents that support 
the claim, such as promissory notes .... " Id. 
20. Liberty attached the "Eighth Loan Modification Agreement" to its Proofof Claim. 
The Proof of Claim was signed and acknowledged by Liberty as true and correct under penalty of 
pe1jury. Id. 
21. On July 12, 2012, Liberty filed its "Motion for Relief from the Automatic Stay" with 
the Bankruptcy Court. See Simon Declaration (filed September 17, 2013) at Ex. 1. 
22. Liberty's "Motion for Relief from the Automatic Stay" represented: 
4. Since August 25, 2005, Debtor [The Point] and Liberty 
Bankers have made various changes to the terms of Exhibit I 
[the August 26, 2005 Promissory Note], each of which have 
been reflected by express modification agreements. On 
September 8, 2010, the parties agreed to and executed an 
Eighth Loan Modification Agreement, which modified and 
amended certain provisions of Exhibit 1 [ the August 26, 2005 
Promissory Note]. A true and correct copy of the Eighth Loan 
Modification Agreement is attached and incorporated [to the 
"Motion for Relief from the Automatic Stay"] by reference as 
Exhibit 3. 
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On September 6, 20 I The Point's bankruptcy proceeding was dismissed. See 
Affidavit (filed September 0, 201 at 3. 
On September 7, 2012, Liberty rescheduled its Trustee's Sale (under the Seventh 
Loan Modification Agreement) for October 8, 2012. Id. 
25. On October 3, 2012, the Kootenai County District Court, in Liberty v. Green, heard 
The Point's "Motion to Intervene" and "Motion for Entry of a Preliminary Injunction Enjoining a 
certain Rescheduled Trustee's Sale Currently Noticed for October 8, 2012." Id. 
26. On October 4, 2012, the Kootenai County District Court, in Libertyv. Green, granted 
The Point's Motion to Intervene, as well as its Motion for Preliminary Injunction. Id. 
27. The Court determined, as to the effect of the Eighth Loan Modification Agreement, 
as follows: 
[T]here may be a substantial likelihood of success that the Eighth Loan 
Modification Agreement is what applies. And if the Eighth Loan 
Modification Agreement applies, it will affect how foreclosure is performed. 
The injunctive relief sought is simply to delay the foreclosure scheduled to 
take place on October 8, 2012, until the correct loan modification agreement 
may be determined. 
Id. at p. 14. The Court, finding that Green and The Point had shown "a substantial likelihood that 
the Eighth Loan Modification Agreement applies," granted injunctive reliefunder IRCP 65(a)( I) so 
as to enjoin the October 8, 2012 sale. Id. at p. 16. 
28. As part ofits Memorandum Decision and Order, the Court determined that The Point 
would need to post a bond in the amount of $875,000 between October 4, 2012 (the date of entry of 
the decision) and the October 8, 2012 sale (as a condition of the injunctive relief). Id. at p. 23. 
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29. Neither Green nor The Point deposited the fonds required as security for the 
the Court. 
30. On October 5, 2012, prior to the October 8, 2012 Trustee's Sale noticed under the 
Seventh Loan Modification Agreement, The Point again filed a petition for relief under Chapter 11. 
See Complaint at Ex. 2, p. 16, ~(g). 
31. On October 18, 2012, The Point's second Chapter 11 filing was dismissed. Id. 
32. On October 20, 2012, Liberty caused notice of a renewed Trustee's Sale to be 
published and given. See Complaint at Ex. 2 (Affidavit of Publication). The Affidavit of 
Publication gave notice that Liberty was proceeding with a Trustee's Sale on November 14, 2012 
based upon the Seventh Loan Modification Agreement (Kootenai County Instrument No. 
2280353000). 
33. On November 14, 2012, Mr. Hallin, as Trustee under the Liberty Deed of Trust, 
conducted the Trustee's Sale based upon the Seventh Loan Modification Agreement. See Complaint 
at Exhibit 2. Liberty advanced a successful credit bid of$3,404,000. See Complaint at Ex. 2, p. 17. 
A Trustee's Deed was issued from Mr. Hallin, as successor Trustee, to Liberty, and recorded as 
Kootenai County Instrument No. 23841010000 on November 14, 2012. 
34. On February 5, 2013, Liberty filed this proceeding, seeking quiet title as against 
Witherspoon with respect to the real property described in Liberty's Deed of Trust. Liberty alleges 
that it "foreclosed non-judicially in substantial compliance with Chapter 15, Title 45, Idaho Code." 
See Complaint at ~ 16. 
35. Liberty did not demand a trial by a jury. 
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36. On March 12, 2013, Witherspoon filed its Answer. Witherspoon did not demand a 
37. On May 30, 2013, Witherspoon filed its "Motion for Leave to File First Amended 
Answer and Counterclaims." 
38. On June 19, 2013, Liberty and Witherspoon stipulated to entry ofan order authorizing 
the filing of Witherspoon's "First Amended Answer and Counterclaims." 
39. On June 25, 2013, the Court entered the Stipulated Order, authorizing Witherspoon 
to file its "First Amended Answer and Counterclaims." The Order provided Liberty with twenty (20) 
days within which to answer Witherspoon's counterclaims. 
40. On July 1, 2013, Witherspoon filed its "First Amended Answer and Counterclaims," 
alleging, inter alia that the Eighth Loan Modification Agreement "represented the final agreement 
between The Point and Liberty, superseding the Seventh Loan Modification Agreement," that 
"Witherspoon is an intended and expressed beneficiary thereof:'' and that Liberty did not foreclose 
in compliance with Idaho law. See First Amended Answer (filed July 1, 2013) at ,I,I 31-35. 
41. Liberty did not file its reply to the First Amended Answer within twenty (20) days. 
Liberty's reply to the counterclaims was filed September 11, 2013, nearly two (2) months later. 
42. On July 16, 2013, the paiiies appeared before the Court to hear argument on an 
alternative motion for summary judgment that Witherspoon had filed. 
43. On July 16, 2013, the Comi entered its order denying Witherspoon's initial motion 
for summary judgment (which was advanced on theories different than those now before the Court). 
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44. On August 21, 2013, with no answer having been filed by Liberty as to Witherspoon's 
Witherspoon obtained a hearing date for a Motion for partial Summary Judgment. 
Thal hearing date was set for October 8, 2013. 
45. On September 10, 2013, Witherspoon filed its Motion for Partial Summary Judgment 
and a contemporaneous order to modify the pre-trial timelines. The Court's Pre-Trial Order provided 
that, absent modification, motions for summary judgment should be heard by September 15, 2013. 
Witherspoon's Motion was noticed for hearing on October 8, 2013. Instead of ninety-one (91) days 
before the bench trial, Witherspoon's Motion was noticed with sixty-nine (69) days' notice. 
46. Liberty now objects to Witherspoon's Motion to modify timelines and has 
contemporaneously requested that the Court continue the October 8, 2013 hearing on Witherspoon's 
Motion for Partial Summary Judgment. 
II. ARGUMENT IN OPPOSITION TO MOTION TO CONTINUE. 
Liberty has moved the Court, pursuant to IRCP 56( c) and (f), for entry of an order continuing 
the presently-noticed October 8, 2013 hearing on Witherspoon's "Motion for Pariial Summary 
Judgment." Liberty's Motion should be denied for the reasons set forth below. 
Rule 56( c) authorizes the Court to continue a summary judgment hearing for good cause 
shown. Rule 56(f) allows the Court to continue a summary judgment hearing ifit appears that "facts 
essential to justify the parties' opposition" are unavailable. A motion to continue a hearing is 
committed to the Court's discretion. 
Liberty submits the following facts in support of its Motion to continue the hearing on 
Witherspoon's "Motion for Partial Summary Judgment": 
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(1) Liberty filed a "Reply to Counterclaim, on September 11, 2013 (after the 
"Motion for Partial Summary Judgment" had been filed), which asserts "the 
equitable defenses of waiver, estoppel, ratification, and latches [sic]." 
(2) Liberty is in the process of noticing the deposition of Harry Green. Mr. 
Green was the principal in The Point at Post Falls, LLC and an individual 
Defendant in Liberty v. Green (Kootenai County Case No. CV-11-10121). 
(3) Liberty wants to conduct a Rule 30(b)(6) deposition of Witherspoon (a 
request first made three (3) days after Witherspoon moved for partial 
summary judgment). 
( 4) Liberty claims that Witherspoon was aware of the existence of the Eighth 
Loan Modification Agreement prior to the foreclosure sale. 
( 5) Liberty claims that Witherspoon knew that Liberty was foreclosing under the 
Seventh Loan Modification Agreement rather than the Eighth Loan 
Modification Agreement. 
See Declaration of Hallin (filed September 19, 2013). 
Tbe Court should consider the following points. First, the defenses to which the proposed 
discovery relates are acknowledged to be "equitable defenses.'' These "equitable defenses" include 
waiver, estoppel, ratification and !aches. Second, the applicability of the defenses presents questions 
of fact committed to the trial Court's sound discretion. See.~' Sword v. Sweet, 140 Idaho 242, 
249, 92 P.3d 492 (2004). Third, additional discovery on the part of Liberty won't aid or assist in 
developing any further facts to support the equitable defenses. Based upon the facts at bar, and in 
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context of a bench trial, there is no question that the defenses do not apply. 
purposes summary judgment, the following facts are undisputed: 
(1) Liberty started a foreclosure based upon the Seventh Loan Modification 
Agreement. 
(2) Liberty then asked The Point to modify the Loan Agreement (through the 
Eighth Loan Modification Agreement) so as to allow Liberty to satisfy 
regulatory issues raised by the State of Florida Insurance Commission. 
(3) Liberty and The Point signed the Eighth Loan Modification Agreement. 
( 4) Liberty filed a Proof of Claim in The Point's bankruptcy proceeding, under 
penalty ofpe1jury, stating that the Eighth Loan Modification Agreement was 
the operative agreement. 
(5) Liberty's Proof of Claim was on file in the bankruptcy proceeding and 
constructively available to Witherspoon. 
(6) Liberty filed a "Motion for Relief from the Automatic Stay" in The Point's 
bankruptcy proceeding, again acknowledging that the "Eighth Loan 
Modification Agreement" was the operable agreement. 
(7) A copy of The Point's "Motion for Relief from the Automatic Stay" was 
provided to counsel for Witherspoon. 
(8) For purposes of summary judgment, Witherspoon had knowledge prior to the 
November 14, 2012 Trustee's Sale that Liberty was foreclosing under the 
Seventh Loan Modification Agreement rather than the Eighth Loan 
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Modification Agreement. 
foregoing facts are the facts which Liberty seeks to develop through additional discovery. For 
purposes of summary judgment, they are acknowledged. 
These facts must, however, be read in a context of other undisputed facts: 
(1) Liberty knew, through the entry of the District Court's Opinion in Liberty v. 
Green (Kootenai County Case No. CV-11-10121 ), that there was a 
"substantial likelihood" that the Eighth Loan Modification i\greement 
applied. 
(2) Liberty itself had acknowledged, under penalty of perjury before the 
Bankruptcy Court, that the Eighth Loan Modification Agreement was the 
operative agreement. 
(3) Liberty had requested that The Point execute the Eighth Loan Modification 
Agreement so as to allow Libe11y to obtain regulatory compliance with the 
State of Florida Insurance Commission. 
( 4) Liberiy proceeded with the Trustee's Sale, under the Seventh Loan 
Modification Agreement rather than the Eighth Loan Modification 
Agreement, knowing that the sale might well be void. 
Against this background, the Comi should recall that within two (2) months of the Trustee's Sale, 
it was Liberty who sued Witherspoon, seeking to quiet title, thereby implicitly if not explicitly 
acknowledging the issues inherent in the method and manner by which Liberty had chosen to 
proceed. With all due respect, given the inferences and benefits given Liberty, as set forth above, the 
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requested discovery not aid or benefit Liberty. Liberty cannot develop facts to try to "retract" 
made in other judicial or administrative Liberty is hard-pressed to invoke 
equitable defenses when it chose to proceed with a Trustee's Sale that had been judicially previewed 
and determined to most likely be flawed. Liberty cannot change the fact that it knew the Eighth Loan 
Modification Agreement applied, but chose to proceed for expediency or other reasons under the 
Seventh Loan Modification Agreement. 
For the reasons stated, good cause has not been shown to continue the hearing on 
Witherspoon's Motion for Partial Summary Judgment as no additional facts of any probative value 
can be developed. 
III. ARGUMENT IN SUPPORT OF WITHERSPOON'S 
MOTION TO ALTER PRE-TRIAL TIMELINES. 
Liberty's opposition to Witherspoon's Motion to Alter Timelines, when coupled with 
Liberty's own Motion to delay the hearing, makes no practical sense. While it is understandable that 
Liberty would like to avoid the entry of summary judgment, there are no cogent reasons advanced 
as to why the Court should not proceed. As set forth above, additional time for additional discovery 
(which Liberty did not initiate until after the summary judgment motion had been filed) won't 
change the facts. The die is cast. 
As to Witherspoon's Motion to Alter Timelines, Witherspoon would submit that the record 
and argument have shown "good cause" sufficient to modify the Pre-Trial Order. The Court's Pre-
Trial Order requires that motions for summary judgment be heard ninety-one (91) days before trial 
unless good cause is shown. Witherspoon's Motion will be heard sixty-nine (69) days before trial. 
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cause," this context, and against record now before the Court, includes the following. 
First, the matter will proceed as a bench trial. Second, if there are undisputed material facts 
that merit the granting of partial summary judgment, then it would be in the best interests of the 
Court and the parties, and would conserve judicial resources, by proceeding to hear and determine 
the motion now. Third, what purpose would be served by having a trial to develop an undisputed 
factual record, in the form already before the Court, so that summary judgment can be entered later? 
Fourth, what prejudice can Liberty claim against this background? 
As to the issue of claimed "prejudice," on the part ofLibe11y, the Court should consider the 
following: 
(1) Liberty requested the execution of the Eighth Loan Modification Agreement 
to serve its own purposes in addressing regulatory compliance issues. 
(2) Liberty had every opportunity to re-notice the sale in conformity wi.th the 
separate Deeds of Trust required under the Eighth Loan Modification 
Agreement. 
(3) Liberty has admitted, in sworn statements before the Bankruptcy Court, that 
the Eighth Loan Modification Agreement is the operative agreement. 
( 4) Liberty cannot deny that it failed to foreclose in conformity with the Deed of 
Trust as modified by the Eighth Loan Modification Agreement. 
(5) Liberty was the one who brought this suit, presumably because it knew or 
inferred that its title was flawed. 
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Liberty stipulated to the filing of the First Amended Answer that included the 
counterclaims and defenses predicated upon the Eighth Loan Modification 
Agreement. 
(7) Liberty did not answer the counterclaims until after the motion for summary 
judgment was filed. 
(8) Liberty did not request the discovery now claimed necessary until after the 
motion for summary judgment was filed. 
(9) More discovery won't change the facts. 
With all due respect, the only "prejudice" that Liberty might suffer, as a result of the hearing on 
October 8, is the fact that it cannot explain away its sworn statements to the Bankruptcy Court, its 
judicial admissions in Liberty v. Green, and its required compliance with the State of Florida 
Insurance Commission. The only "prejudice," against these undisputed material facts, might be the 
entry of partial summary judgment requested by Witherspoon. However, entry of summary 
judgment, although not desirable from the receiving party's standpoint, does not constitute 
"prejudice" sufficient to deny the motion to alter pre-trial deadlines. 
IV. CONCLUSION. 
Based upon the reasons and authorities set forth herein, Defendant Witherspoon, Kelley, 
Davenport & Toole, P.S. respectfully request: (1) That Liberty's Motion to continue the hearing 
be denied; and (2) That Witherspoon's Motion to Alter Pre-Trial Timelines be granted. 
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this 151 day of October, 2013. 
JOffii/F. l),1AGNUSON V 
Attortfuefr'or Defendant 
Witherspoon, Kelley, Davenport & Toole, P.S. 
CERTIFICATE OF SERVICE 
I hereby certify that on this 1st day of October, 2013, I served a true and correct copy of the 
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Jonathon D. Hallin 
Lukins Annis 
601 E. Front Avenue, Ste. 502 
Coeur d'Alene, ID 83814 
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W!THERSPOON, KELLEY, 




LIBERTY BANKERS LIFE 
INSURANCE COMPANY, an Oklahoma 
insurance company, 
Counterclaim Defendant. 
COMES NOW Defendant Witherspoon, Kelley, Davenport & Toole, P.S., (hereafter 
"Witherspoon"), by and through its attorney of record, John F. Magnuson, and respectfully submits 
this Reply Memorandum in suppo1i of its Motion for Partial Summary Judgment (filed September 
10, 2013). This Reply Memorandum is supported by the pleadings and submissions on file herein. 
I. RECAPITULATION OF UNDISPUTED MATERIAL FACTS 
IN LIGHT OF LIBERTY'S OPPOSING MATERIALS. 
A. Overview of Undisputed Material Fact~. 
Set forth below is a general synopsis of the undisputed material facts now before the Court 
taking into consideration the opposing materials filed by Liberty. The undisputed material facts can 
now be summarized as set forth below: 
1. In August of 2005, Liberty recorded a Deed of Trust on nine (9) specific parcels of 
contiguous real property owned by The Point at Post Falls, LLC ("The Point"). See Declaration of 
Jonathan D. Hallin (filed July 2, 2013) (hereafter "the Hallin Declaration") at Ex. 1. 
2. Liberty's Deed of Trust initially secured payment of the sum of $3,934,390, as 
reflected in a contemporaneous Promissory Note made by The Point for Liberty in August of 2005. 
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3. On September 1,2010, Liberty and The Point executed a "Seventh Loan Modification 
Agreement." See Affidavit of John Magnuson (filed September 10, 2013) at 
4. On August 18, 2011, Liberty declared The Point to be in default under the Note as 
modified by the Seventh Loan Modification Agreement. See Complaint at Ex. 2, p. 15. Liberty 
proceeded to notice a Trustee's Sale under the August 2005 Deed of Trust (which encumbered all 
nine (9) parcels) based upon a default under the "Seventh Loan Modification Agreement." Id. 
5. On September 1, 2011, after default had been noticed by Liberty under the Seventh 
Loan Modification Agreement, The Point signed the "Eighth Loan Modification Agreement," as 
requested by Liberty in order for Liberty "to satisfy the State Insurance Regulators." See Magnuson 
Affidavit (filed September 10, 2013) at Ex. F. 
6. On September 8, 2011, Mr. Bradford Phillips, as CEO/President of Liberty, signed 
the Eighth Loan Modification Agreement. 
7. The Eighth Loan Modification Agreement, as executed by both The Point and Libe1iy, 
contained the following material terms: 
(A) The principal amount of the Seventh Loan Modification Agreement 
($9,290,000) was broken into two loans: one with a principal balance of 
$6,744,156.69 and a smaller construction loan with a principal balance of 
$2,545,843.31. 
(B) The loan for $2,545,843.31 would be considered a "construction and 
development" loan. 
(C) The "construction and development:" loan of $2,545,843.31 would be 
separately secured with a portion of the original collateral (the entirety of The 
Point property). 
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(D) Since a new Deed of Trust would be needed to separately secure the newly 
created "construction loan," which itself was necessary to satisfy "the 
regulators," the following terms were agreed upon: 
Since the property described [as securing the construction 
loan] is part of the property described in the [ original Deed of 
Trust], Lender shall execute a partial Release of Lien to 
release the property described [to secure the construction 
loan] from the Deed of Trust securing the [original] Note 
modified by this Agreement. ... 
Id. at Ex. F, p. 5, ,124. 
8. Liberty never recorded the Eighth Loan Modification Agreement even though 
Phillips, its CEO/President, has since conceded that it constituted "a binding agreement." All prior 
modification agreements, including the Seventh Loan Modification Agreement, were recorded. See 
Complaint at Ex. 2 (Notice of Rescheduled Trustee's Sale at p. 15). 
9. Liberty has never recorded the separate Deed of Trust required under Paragraph 24 
of the Eighth Loan Modification Agreement even though Liberty admits that the Eighth Loan 
Modification Agreement is "a binding agreement." 
10. Liberty, notwithstanding execution of the Eighth Loan Modification Agreement, 
proceeded with its Trustee's Sale under the Seventh Loan Modification Agreement. See Complaint 
at Ex. 2, p. 15. 
11. On December 19, 2011, prior to the time of the Trustee's Sale, The Point filed for 
protection with the United States Bankruptcy Court for the District ofldaho. See Declaration of 
Simon (filed September 24, 2013) at ,r 4. 
12. The Point's December 19, 20 I I bankruptcy filing automatically stayed the Trustee's 
Sale. 
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13. On Dece1nber 20, 2011, Liberty filed suit against I-Jarry Green, individually, in 
Case CV-11-10121. See Magnuson Affidavit (filed October 1, 2013) at Ex. 
14. In Liberty v. Green, Liberty sought recovery from Green as a guarantor of the 
indebtedness owed Liberty by The Point. Id. at iJ 13. 
15. Through its Complaint in Liberty v. Green, The Point alleged that the operative 
agreement between the parties was the "Seventh Loan Modification Agreement."~ at i110 and Ex. 
4. 
16. On February 23, 2012, Green filed a "First Amended Answer, Counterclaims, and 
Demand for Jury Trial" in Liberty v. Green (Kootenai County Case No. CV-11-10121). See Simon 
Declaration (filed September 17, 2013) at Ex. 3. 
17. Through his "First Amended Answer" filed in Libe1iy v. Green, Green alleged that 
the parties' rights and relations were governed by the "Eighth Loan Modification Agreement." Id. 
at~ 10 and Ex. 1. 
18. On April 18, 2012, Liberty filed a Proof of Claim in The Point's bankruptcy 
proceedings. See Simon Declaration (filed September 17, 2013) at Ex. 1. 
19. The Proof of Claim required that Liberty attach "copies of any documents that support 
the claim, such as promissory notes .... " Id. 
20. Liberty attached the "Eighth Loan Modification Agreement" to its Proof of Claim. 
The Proof of Claim was signed and acknowledged by Libe1iy as true and correct under penalty of 
pe1jury. Id. 
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21. On July 12, 2012, Liberty filed its "Motion for Relief from the Automatic Stay" with 
Simon Declaration (filed September 17, 20 I at l. 
Liberty's "Motion for Relief the Automatic Stay" represented: 
4. Since August 25, 2005, Debtor [The Point] and Liberty 
Bankers have made various changes to the terms of Exhibit 1 
[the August 26, 2005 Promissory Note], each of which have 
been reflected by express modification agreements. On 
September 8, 2010, the parties agreed to and executed an 
Eighth Loan Modification Agreement, which modified and 
amended certain provisions of Exhibit 1 [ the August 26, 2005 
Promissory Note]. A true and correct copy of the Eighth Loan 
Modification Agreement is attached and incorporated [to the 
"Motion for Relief from the Automatic Stay"] by reference as 
Exhibit 3. 
23. On September 6, 2012, The Point's bankruptcy proceeding was dismissed. See 
Magnuson Affidavit (filed September 10, 2013) at Ex. G, p. 3. 
24. On September 7, 2012, Liberty rescheduled its Trustee's Sale (noticed under the 
Seventh Loan Modification Agreement) for October 8, 2012. Id. 
25. On October 3, 2012, the Kootenai County District Court, in Liberty v. Green, heard 
The Point's "Motion to Intervene" and "Motion for Entry of a Preliminary Injunction Enjoining a 
certain Rescheduled Trustee's Sale Cun-ently Noticed for October 8, 2012." Id. 
26. On October 4, 2012, the Kootenai County District Court, in Liberty v. Green, granted 
The Point's Motion to Intervene, as well as its Motion for Preliminary Injunction. Id. 
27. The Court determined, as to the effect of the Eighth Loan Modification Agreement, 
as follows: 
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[T]here may be a substantial likelihood of success that the Eighth Loan Modification 
Agreement is what applies. And if the Eighth Loan Modification Agreement applies, 
it will affect how foreclosure is performed. The injunctive relief sought is simply to 
delay the foreclosure scheduled to take place on October 8, I 2, until the correct 
loan modification agreement may be determined. 
at p. 14. The Court, finding that Green and The Point had shown "a substantial likelihood that 
the Eighth Loan Modification Agreement applies," granted injunctive relief under IRCP 65(a)(l) so 
as to enjoin the October 8, 2012 sale. Id. at p. 16. 
28. As part of its Memorandum Decision and Order, the Court determined that The Point 
would need to post a bond irt the amount of $875,000 between October 4, 2012 (the date of entry of 
the decision) and the October 8, 2012 sale (as a condition of the injunctive relief). Id. atp. 23. 
29. Neither Green nor The Point deposited the funds required as security for the 
injunction granted by the District Court. 
30. On October 5, 2012, prior to the October 8, 2012 Trustee's Sale noticed under the 
Seventh Loan Modification Agreement, The Point again filed a petition for relief under Chapter 11. 
See Complaint at Ex. 2, p. 16, ~(g). 
31. On October 18, 2012, The Point's second Chapter 11 filing was dismissed. Id. 
32. On October 20, 2012, Liberty caused notice of a renewed Trustee's Sale to be 
published and given. See Complaint at Ex. 2 (Affidavit of Publication). The Affidavit of 
Publication gave notice that Liberty was proceeding with a Trustee's Sale on November 14, 2012 
based upon the Seventh Loan Modification Agreement (Kootenai County Instrument No. 
2280353000). 
33. On November 14, 2012, Mr. Hallin, as Trustee under the Liberty Deed of Trust, 
conducted the Trustee's Sale based upon the Seventh Loan Modification Agreement. See Complaint 
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at Exhibit 2. Liberty advanced a successful credit bid of $3,404,000~ See Co1nplaint at 2,P~ 17. 
A s Deed was executed by Mr. Hallin, as successor Trustee, to Liberty, and recorded as 
Kootenai County Instrument No. 23841010000 on November 14, 2012. 
34. On February 5, 2013, Liberty filed this proceeding, seeking quiet title as against 
Witherspoon with respect to the real property described in Liberty's Deed of Trust. Liberty alleges 
that it "foreclosed non-judicially in substantial compliance with Chapter 15, Title 45, Idaho Code." 
See Complaint at ,r 16. 
B. Liberty Concedes that a "New" Deed of Trust Was Required as to 
Blocks A, D, and E Pursuant to the Terms of the Eighth Loan 
Modification Agreement. 
On September 24, 2013, Liberty filed the Affidavit of Allan Scharton in opposition to 
Witherspoon's Motion for Partial Summary Judgment. Scharton conceded the following: 
15. To accomplish a formal reclassification, it was proposed [through the Eighth 
Loan Modification Agreement] that the construction loan proceeds in the 
amount of $2,545,843.31 would be segregated into a new promissory note 
and secured by a separate Deed of Trust. The new Deed of Trust was to 
encumber a portion of the property encumbered by the existing Deed of Trust 
... Specifically, the construction loan was to be secured by Blocks A, D and 
E as identified on the Plat [included in the Scharton Affidavit as "Table 1 "]. 
16. To accomplish a reclassification, it was contemplated that Liberty Bankers 
would reconvey Blocks A, D and E from the existing Deed of Trust ... , and 
The Point would in turn convey a new Deed of Trust to Liberty Bankers. 
17. In any event, the real property pledged as security for The Point's loan 
obligation would not change. Further, each promissory note would be cross-
collateralized and secured by each Deed of Trust. 
18. Under the reclassification, the existing Deed of Trust would continue to 
secure the mortgage loan ... in the fact amount of $6,744,156.69. 
See Scharton Affidavit (filed September 24, 2013) at 11 15-18. 
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C.. Liberty's Adn1issions Regarding the Effect of the Eighth Loan 
Modification Agreement Are Now Established. 
are five key admissions that establish, as undisputed facts, the binding 
nature of the Eighth Loan Modification Agreement. First, in support of its Motion for Partial 
Summary Judgment, Witherspoon produced a copy of a September 26, 2007 "Consent Order" 
entered into between Liberty and the State of Florida Office oflnsurance Regulation. See Affidavit 
of John F. Magnuson (filed September 10, 2013) at Ex. B. Liberty was required to recharacterize 
The Point's loan, consistent with the terms of the Eighth Loan Modification Agreement. Liberty 
transmitted the Eighth Loan Modification Agreement to The Point with the following explanatory 
transmittal: 
Here are the new loan documents to satisfy the State Insurance regulators. The loan 
has been broken down into two separate loans. The original loan amount in MOD7 
has been replaced by the amount of the "new" constrw.:tion loan portion, so together 
they total the amount in MOD7. The collateral for the new construction loan is 
Blocks A, D, & E of the adopted Smart Code map. The collateral for the original 
loan portion is all the original land/collateral (including one condo in the marina), 
minus Blocks A, D, & E. 
Please review these docs at your earliest convenience and let me know if you have 
any questions. We appreciate your help and cooperation in this matter. 
Id. at Ex. E. 
Liberty has failed to dispute the fact that it was required to execute the Eighth Loan 
Modification Agreement in order to satisfy regulatory concerns and requirements embodied in a 
Consent Order with the State of Florida Insurance Commission. For purposes of summary judgment, 
these facts have been conclusively established. 
Second, Libe1iy has admitted tlu·ough the deposition testimony of its President/CEO and Rule 
30(b )(6) designee, Bradford Phillips, who also signed the Eighth Loan Modification Agreement, that 
REPLY MEMORANDUM IN SUPPORT or MOTION FOR l'I\RTiAL SUMMARY JUDGMENT 
BY DEFENDANT WITHERSPOON, KELLEY. DAVENPORT & TOOLE. P.S PAGE 9 
Liberty Bankers Life Insurance vs Witherspoon, Kelley, elal 41993-2014 Page 1030 of 1359 
Agreement constitutes a "binding agreement" Id. at Ex. J, pp. 55-56. 
Third, the Liberty filed in Point's bankruptcy proceeding, signed under 
identified the "Eighth Loan Modification Agreement" as the basis for Liberty's 
claim. See Simon Declaration (filed September 24, 2013) at Ex. l. 
Fourth, the "Motion for Relief from the Automatic Stay" which Liberty filed in The Point's 
bankruptcy proceeding fu1ther identified the "Eighth Loan Modification Agreement" as the operative 
loan agreement. See Simon Declaration (filed September 17, 2013) at Ex. 1. 
Fifth, Allan Scharton, Vice President for Liberty, in his September 24, 2013 Affidavit, has 
acknowledged that a new Deed of Trust was required as to Parcels A, D, and E. See Schaiion 
Affidavit at ~,I 15-19. 
II. ARGUMENT. 
A. Why the Eighth Loan Modification Agreement Matters. 
There is no disputed issue of material fact that the Eighth Loan Modification Agreement 
governs. Had Liberty proceeded in conformity with the terms of the Eighth Loan Modification 
Agreement, then a new Deed of Trust would have been required as to Parcels A, D, and E. See 
Scharton Affidavit at 1i1 15-18. The new Deed of Trust on Parcels A, D, and E, necessary to 
separately secure the construction portion of the original Point loan (since segregated in order to 
allow Liberty to comply with the Order of the State of Florida's Insurance Commission), was to 
have been recorded after Parcels A, D, and E were released from Liberty's initial Deed of Trust. 
There is no disputed issue of material fact that Witherspoon did not agree to subordinate its 
second position Deed of Trust to the Eighth Loan Modification Agreement. So, with Liberty having 
to release Parcels A, D, and E from its initial Deed of Trust, V/itherspoon's "second" Deed of Trust 
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Yvould have becon1e a ''first" Deed of "f rust as to those parcels. Because it did not perfor11.1 in 
with the Eighth Loan Modification Agreement, Liberty was able to proceed in a manner 
10 law and thereby foreclose as if it had a "first" Deed of Trust. ln reality, was 
contractually required to undertake action that would have placed it in a ''second" position as to 
Parcels A, D, and E. 
There are other reasons why the Eighth Loan Modification Agreement matters. For example, 
Liberty would have been able to proceed with a Trustee's Sale on all portions of the original nine 
(9) parcels less Parcels A, D, and E only for the recharacterized loan amount of $6,744,156.69 (the 
"land loan" portion of the original loan). In fact, Liberty proceeded with a Trustee's Sale for the 
entirety of the nine (9) parcels and alleged the amount owing to the entire $9.29 million. 
Liberty was required under the Eighth Loan Modification Agreement to conduct two 
Trustee's Sales. The first, for the "land loan" portion of the original loan, was as to all portions of 
the original nine (9) parcels less Parcels A, D, and E, with a balance owing of $6.7 million. The 
second Trustee's Sale would entail Liberty fore~losing on a "second" position as to Parcels A, D, 
and E, pledged as security for the "construction loan" portion of the original debt ($2.54 million). 
What Liberty did was to conduct only one sale, improperly combining both the "construction loan" 
and the "land loan," as to all parcels, even though Witherspoon, by not subordinating, was to have 
been in a first priority position on Parcels A, D, and E. That is why Liberty's refusal to honor the 
Eighth Loan Modification Agreement matters. 
Put another way, in order to protect the interests to which it was entitled under the Eighth 
Loan Modification Agreement, Witherspoon would have been required to bid as against a $9.2 
million debt, as to all nine (9) parcels, when in fact Witherspoon was entitled to a first position as 
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to Parcels A, D, and E. There b no question that the sale did not proceed in conformity with the 
terms the Eighth Loan Modification Agreement or Idaho 
B. Liberty's Attempts to Distinguish the Eighth Loan Modification 
Agreement are Unavailing. 
1. The Eighth Loan Modification Agreement Affected the 
Parties' Rights in the Nine (9) Parcels and Under the 
Existing Deed of Trust. 
Incredibly, Liberty makes the following argument in its opposing Memorandum: 
Although the [Eighth Loan Modification] Agreement did discuss 
separating The Point's loan into two components (a mortgage loan 
and a construction loan), the language of the Agreement makes it 
clear that the pmiies always intended for the existing Deed of Trust 
to remain in effect .... 
See Liberty Bankers Opposition (filed September 24, 2013) at p. 8. Liberty's construction of the 
agreement is plainly wrong. 
The existing Deed of Trust that encumbered the nine (9) parcels was in fact to remain in 
place with exceptions. The existing Deed of Trust stayed in place as to all portions of the property 
other than Parcels A, D, and E. Under the Eighth Loan Modification Agreement, the paiiies agreed 
to segregate the $9.2 million into a $6.7 million land loan and a $2.5 million construction loan. The 
$2.5 million construction loan was to be separately secured with a separate Deed of Trust on Parcels 
A, D, and E. In order for Parcels A, D, and E to secure a separate loan of $2.5 million, the property 
had to be released from the existing Deed of Trust. 
Lest there be no mistake, Mr. Scharton, Liberty's own affiant, has stated: 
To accomplish a reclassification, it was contemplated that Liberty 
Bankers would reconvey Blocks A, D and E from the existing Deed 
of Trust ... , and the Point would in turn convey a new Deed of Trust 
to Liberty Bankers. 
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Affidavit of Scharton (filed September 24, 2013) at 1i 16. These facts are undisputed. It is also 
that Witherspoon did not agree to subordinate Deed of Trust and, had 
in accordance with its obligations under the Eighth Loan Modification Agreement, 
Witherspoon would have been in a first position on Blocks A, D, and E. Knowing this, Liberty 
instead chose to improperly proceed with the sale under the Seventh Loan Modification Agreement. 
2. Liberty's Failure to Perform in Accordance With the 
Terms of the Eighth Loan Modification Agreement Does 
Not Constitute a Defense. 
Liberty now argues that its actions do not breach the Eighth Loan Modification Agreement 
because a separate construction loan and a separate Deed of Trust were not executed or delivered. 
Liberty's argument rings rather hollow. Liberty brought suit against Harry Green, the guarantor of 
The Point's obligations, in Kootenai County Case No. CV-11-10121 (Liberty v. Green). Liberty 
claimed that the Seventh Loan Modification Agreement controlled notwithstanding Liberty's 
subsequent admissions before the Bankruptcy Court that it was the Eighth Loan Modification 
Agreement that governed. 
When Green sought injunctive relief to require that Liberty perform in accordance with the 
terms of the Eighth Loan Modification Agreement, the District Court concurred that it appeared for 
all intents and purposes that the Eighth Loan Modification Agreement was the governing document. 
However, Liberty resisted the efforts of Green, who was subsequently joined through intervention 
by The Point, to enforce the Eighth Loan Modification Agreement, claiming the same to be 
ineffective. In other words, Liberty took divergent positions depending upon which forum was 
hearing the argument. 
When Green and The Point sought to enforce the Eighth Loan Modification Agreement in 
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the District Court, Liberty told the District Court that the Seventh Loan Modification Agreement was 
governing document. When Liberty sought to establish claim in the Bankruptcy Court, and 
to subsequently get relief from stay, Liberty told the Bankruptcy Court that the Eighth Loan 
Modification Agreement was the operative document. Courts are loathe to allow parties such as 
Liberty to take conflicting positions before differing tribunals on the same issues, depending on what 
best suits the contradicting party's needs. 
Having now admitted that the Eighth Loan Modification Agreement was "a binding 
agreement," and having executed the same in order to obtain regulatory compliance, Liberty is hard-
pressed to deny its obligation to perform in accordance with the Agreement's terms. Liberty's 
breach of the agreement does not constitute a defense in this proceeding. Even Liberty's own affiant, 
Allan Scharton, has acknowledged that Liberty was obligated to proceed under a new Deed of Trust 
encumbering only Blocks A, D, and E. There are no issues of material fact that Liberty was bound 
by the Eighth Loan Modification Agreement and failed to proceed in accordance with the terms 
thereof. 1 
3. Witherspoon Is an Expressed Beneficiary of the Eighth 
Loan Modification Agreement. 
Liberty claims that Witherspoon lacks standing to enforce the Eighth Loan Modification 
1Liberty argues that it is of some significance "that the Point did not deliver an executed copy of 
the [Eighth Loan Modification] Agreement to Lrberty until September 2011. See Libe1iy Bankers 
Opposition at p. 9. The Court should note that it was Libe1iy who signed the Eighth Loan Modification 
Agreement after it was signed by The Point. Some two years ago, had Libe1iy simply noticed the sale in 
conformity with the provisions of the Eighth Loan Modification Agreement, through two separate 
foreclosures under two separate loans, this entire dispute could have been avoided. What rings rather 
hollow is for Liberty to now protest when it proceeded with a sale with actual knowledge, based on the 
ruling of Judge Mitchell in Liberty v. Green, that there was a substantial likelihood that the sale would be 
governed by the terms of the Eighth Loan Modification Agreement. 
REPLY MEMORANDUM IN SUPl'ORTOF MOTION FOR PARTIAL SUMMARY JUDGMENT 
BY DEFENDANT WITHERSPOON, KELLEY, DAVENPORT & TOOLE, l'.S · l'AGE 14 
Liberty Bankers Life Insurance vs Witherspoon, Kelley, etal 41993-2014 Page 1035 of 1359 
Agreement. In reality, the Agreement specificaiiy states thatir "shail be binding upon, and shall inure 
benefit respective ... successors and Magnuson Affidavit (filed 
10,201 atEx. p.5~~2Iand22. 
Witherspoon was an assignee and successor to The Point's interest in the nine (9) parcels. 
Prior to the execution of the Eighth Loan Modification Agreement, Witherspoon's interest was by 
virtue of its status as a beneficiary under its Deed of Trust on all nine (9) parcels. Black's Law 
Dictionary defines an "assign" as one who takes, whether immediately or remotely, from the assignor 
by conveyance. An "assignor" is then defined as one who assigns or transfers property to another. 
There is no disputed issue of material fact that Witherspoon constitutes an assign of Liberty with 
respect to Witherspoon's interest under its Deed of Trust The intent to benefit Witherspoon is 
expressed in the contract itself See Partout v. Harper, 145 Idaho 683, 687, 183 P.3d 771 (2008). 
C. Liberty's Foreclosure Did Not Comply With Statutory Notice 
Requirements. 
Liberty acknowledges, as it must, that I.C. § 45-1506( 4) requires that the notice of sale must 
disclose the deed of trust that actually underlies the foreclosure. See Liberty Bankers Opposition at 
p. 11. Notwithstanding the same, Liberty incredibly claims that it properly gave notice of a 
foreclosure of its Deed of Trust under the Seventh Loan Modification Agreement. The facts show 
otherwise. 
The Deed of Trust under which Liberty foreclosed was only valid as to the nine (9) parcels 
less Blocks A, D, and E. Moreover, the Deed of Trust under which the sale was noticed was, by 
agreem~nt, limited to $6.7 million. Liberty proceeded with the Trustee's Sale for the entire 
indebtedness of $9 .2 million as against all nine (9) parcels. 
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The Deed of Trust that was required to have been disclosed, in order to comply with LC. §45-
15 was the Deed that Liberty was required to accept in order to comply with the demands 
State Florida Insurance Commission. That was the Deed of Trust under the separately-
segregated "construction loan" of $2.5 million, to be secured against Blocks A, D, and E. Moreover, 
because Liberty had not procured Witherspoon's consent to subordinate its pre-existing Deed of 
Trust to the newly-required Deed of Trust on Blocks A, D, and E, Witherspoon would have been in 
a "first position." 
There can be no issue of material fact that Liberty improperly noticed the sale. Liberty is 
estopped to deny the enforceability of the Eighth Loan Modification Agreement, having advised the 
United States Bankruptcy Court, under penalty of perjury, that the Eighth Loan Modification 
Agreement governed. Because the Eighth Loan Modification Agreement specifically superseded the 
Seventh Loan Modification Agreement, and because it provided differing rights and rules as to the 
foreclosure, there can be no question that the sale was improperly noticed. 
D. Witherspoon's Claims Are Not Barred by Laches. 
Liberty advances several arguments in support of its position that Witherspoon's request for 
relief is barred by !aches. Witherspoon's reliance upon the Eighth Loan Modification Agreement 
is by way of both affirmative defense and counterclaim. However characterized, the claims are 
certainly no surprise and they are certainly not subject to the defense of !aches. 
In this regard, the Court should consider the following points. First, laches is an "equitable 
defense." Second, the applicability of the equitable defense oflaches can present questions of fact 
committed to the trial court's sound discretion. See,~' Sword v. Sweet, 140 Idaho 242, 249, 92 
P.3d 492 (2004). Based upon the facts at bar, and in the context of a bench trial, there is no dispute 
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the defense !aches does 11ot apply. 
purposes summary judgment, the following facts are undisputed: 
(1) Liberty started a foreclosure based upon the Seventh Loan Modification 
Agreement. 
(2) Liberty then asked The Point to modify the Loan Agreement (through the 
Eighth Loan Modification Agreement) so as to allow Liberty to satisfy 
regulatory issues raised by the State of Florida Insurance Commission. 
(3) Liberty and The Point signed the Eighth Loan Modification Agreement. 
( 4) Liberty filed a Proof of Claim in The Point's bankruptcy proceeding, under 
penalty of pe1jury, stating that the Eighth Loan Modification Agreement was 
the operative agreement. 
(5) Liberty's Proof of Claim was on file in the bankruptcy proceeding and 
constructively available to Witherspoon. 
( 6) Liberty filed a "Motion for Relief from the Automatic Stay" in The Point's 
bankruptcy proceeding, again acknowledging that the "Eighth Loan 
Modification Agreement" was the operable agreement. 
(7) A copy of The Point's "Motion for Relief from the Automatic Stay" was 
provided to counsel for Witherspoon. 
(8) For purposes of summary judgment, Witherspoon had knowledge prior to the 
November 14, 2012 Trustee's Sale that Liberty was foreclosing under the 
Seventh Loan Modification Agreement rather than the Eighth Loan 
Modification Agreement. 
The foregoing facts are the facts which Liberty seeks to develop through additional discovery. For 
purposes of summary judgment, they are acknowledged. 
These facts must, however, be read in a context of other undisputed facts: 
(1) Libe1iy knew, through the entry of the District Comi's Opinion in Liberty v. 
Green (Kootenai County Case No. CV-11-10121), that there was a 
"substantial likelihood" that the Eighth Loan Modification Agreement 
applied. 
REPLY MEMORANDUM IN SUPPORT OF MOTION FOR PARTIAL SUMMARY JUDGMENT 
13Y DEFENDANT WITHERSPOON, KELLEY, DAVENPORT & TOOLE, I'S , PAGE 17 
Liberty Bankers Life Insurance vs Witherspoon, Kelley, etal 41993-2014 Page of 1359 
(2) Liberty itself had acknovvledgcd, under penalty of pe1jury before the 
Bankruptcy Court, that the Eighth Loan Modification Agreement was the 
operative agreement. 
Liberty had requested that The Point execute the Eighth Loan Modification 
Agreement so as to allow Liberty to obtain regulatory compliance with the 
State of Florida Insurance Commission. 
(4) Liberty proceeded with the Trustee's Sale, under the Seventh Loan 
Modification Agreement rather than the Eighth Loan Modification 
Agreement, knowing that the sale might well be void. 
Against this background, the Court should recall that within two (2) months of the Trustee's Sale, 
it was Liberty who sued Witherspoon, seeking to quiet title, thereby implicitly if not explicitly 
acknowledging the issues inherent in the method and manner by which Liberty had chosen to 
proceed. With all due respect, even given all inferences in favor of Liberty, as set forth above, the 
defense of !aches must fail. 
He who seeks equity must do equity. Is it equitable for Libe1iy to require that The Point 
execute the Eighth Loan Modification Agreement, to allow Liberty to placate its regulators, and then 
put the executed Agreement in the bottom drawGr once compliance has been had? Is it equitable for 
Liberty to tell Judge Mitchell that the Seventh Loan Modification Agreement applies, while at the 
same time Liberty tells the United States Bankruptcy Court that the Eighth Loan Modification 
Agreement applies? ls it equitable for Liberty to ignore its obligations under the Eighth Loan 
Modification Agreement after the same were deemed necessary under the terms of a Consent Order? 
Finally, is it equitable for Liberty, having effectively agreed to subordinate its Deed of Trust as to 
Blocks A, D, and E, to ignore the same simply because The Point was unable to put up the requisite 
bond for an injunction? 
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The material facts are undisputed. The application of those facts, to the of I aches, is 
to discretion. Based the undisputed material facts, the 
that equity is only available to those clean hands, defense cannot apply. 
Liberty raises some additional arguments, in support of the defense oflaches, that are curious 
at best. For example, Liberty argues that Witherspoon "could have objected to Liberty's Proof of 
Claim" in the Bankruptcy Court. See Liberty Bankers Opposition at p. 14. In actuality, Liberty's 
Proof of Claim identified the Eighth Loan Modification Agreement as being the applicable 
agreement. Why would Witherspoon contest that? Witherspoon was entitled to conclude that Liberty 
would honor its obligations under the Eighth Loan Modification Agreement and foreclose in a 
manner consistent with the same. The only basis for any "objection" would be if Witherspoon could 
presuppose that Liberty would tell the Bankruptcy Court one thing (that the Eighth Loan 
Modification Agreement applied), and then act in a manner wholly-inconsistent with those 
representations. 
Liberty also suggests that it "did not have prior notice that Witherspoon would assert a 
challenge to the Deed of Trust." See Liberty Bankers Opposition at p. 14. This too is curious. 
Liberty told Witherspoon (through the Proofof Claim and Motion for Relief from Stay) that it would 
honor the Eighth Loan Modification Agreement. Liberty had knowledge, before the sale, based upon 
Judge Mitchell's Decision in Liberty v. Green, that the Eighth Loan Modification Agreement likely 
applied. And then, after foreclosing under the Seventh Loan Modification Agreement, it was Liberty 
who sued Witherspoon, alleging that Witherspoon might assert a claim in the property. Against this 
background, it is hard to fathom how Libe11y can make any claim that it had no notice that anything 
was amiss with the sale. 
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III. CONCLUSION. 
Based upon the reasons and authorities set forth above, and for the reasons originally 
advanced by Defendant Witherspoon in support of its Motion for Partial Summary Judgment, 
Witherspoon requests that the Court grant the pending Motion for Partial Summary Judgment. 
DATED this 2nd day of October, 2013. 
A -usoN 
Attorn Defendant/CountercLnm Plaintiff 
Witherspoon, Kelley, Davenport & Toole, P.S. 
CERTIFICATE OF SERVICE 
I hereby certify that on this 2"d day of October, 2013, I served a true and correct copy of the foregoing 
by the method indicated below, and addressed to the following: 
Jonathon D. Hallin X U.S. MAIL 
Lukins Annis 
601 E. Front Avenue, Ste. 502 
Coeur d'Alene, ID 83 814 
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WITHERSPOON, V~LLEY, 




LIBERTY BANKERS LIFE IN SURAN CE 
COMP ANY, an Oklahoma insurance 
company, 
Counterclaim Defendant. 
FACTS AND PROCEDURAL HISTORY 
On August 26, 2005 Liberty Bankers Life Insurance Company ("Liberty") and The Point 
at Post Falls ("The Point"), Harry A. and Jann Green, Harry A. Green & Associates, Inc., and 
Harry A. Green and Associates, LLC, entered into a loan agreement under which Liberty agreed 
to loan The Point money to refinance real property owned by The Point in Post Falls, Idaho; it 
was the intent that such property would be developed into a mixed use development known as 
Post Falls Landing. 
The Point executed a promissory note for the amount of $3,934,390.00 which it delivered 
to Liberty. The Point also executed and delivered a Deed of Trust as security for the promissory 
note to Liberty. The Deed of Trust encumbered nine parcels of real property. Ultimately, the 
Loan Agreement between Liberty and The Point, Harry A. and Jann Green, Harry A. Green & 
Associates, Inc., and Harry A. Green and Associates, LLC, was modified in by eight Loan 
Modification Agreements. 
In September 2004, prior to the loan agreement between Liberty and The Point at Post 
Falls ("The Point"), Harry A. and Jann Green, Harry A. Green & Associates, Inc., and HaiTy A. 
Green and Associates, LLC, Harry Green, The Point and other co-makers granted a Promissory 
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to Defendant Witherspoon, Kelly, Davenport, and Toole ("Witherspoon") to secure 
fees costs as a result of Witherspoon's representation those 
individuals. The Promissory Note was secured by a Deed of Trust on The Point's Post Falls 
property. Following the execution of the Promissory Note, Witherspoon continued to perform 
legal services on behalf of Mr. Green, The Point, and related entities. 
Despite Witherspoon's having first-in-time priority on The Point's Post Falls property, 
Witherspoon agreed to subordinate its Deed of Trust on the Post Falls property to the lien in 
favor of Liberty. Witherspoon concedes that it agreed to subordinate its interest in the real 
property to Liberty's interest under the terms of the first seven Loan Modification Agreements. 
Witherspoon alleges that it did not, however, agree to subordinate its interests under the Eighth 
Loan Modification Agreement. 
The Eighth Loan Modification Agreement arose out of a September 26, 2007 "Consent 
Order" entered into between Liberty and the State of Florida Officer of Insurance Regulation. 
According to that Consent Order, the Eighth Loan Modification Agreement divided the loan 
from Liberty to The Point into two separate loans; as a result, Parcels A, D, and E were carved 
out of the nine parcels securing the original loan in order to act as collateral to support the 
resulting construction loan. According to Liberty, however, the loans remained cross-defaulted 
and cross-collateralized. The Eighth Loan Modification Agreement was not executed by Mr. 
Green and The Point until September 1, 2011. On September 8, 2011, Bradford Phillips, as 
CEO/President of Liberty signed the Eighth Loan Modification Agreement on September 8, 
2011. In a prior lawsuit1 arising out of the loan between Liberty and The Point, Mr. Phillips 
1 Mr. Phillips' testimony was made during a deposition for Liberty v. Green (Kootenai County Case No. CV-I l-
10121 ). 
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acknowledged that he viewed the Eighth Loan Modification Agreement as the binding 
In August 2011, prior to the execution of the Eighth Loan Modification Agreement, 
Liberty appointed a successor trustee under the Deed of Trust and directed that trustee to 
foreclose the instrument non-judicially. The Deed of Trust was foreclosed, non-judicially, on 
November 14, 2012; Liberty alleges that the foreclosure was in substantial compliance with 
chapter 15, title 45, Idaho Code. Following the trustee's sale, legal title to The Point's real 
property located in Post Falls and encumbered by the Deed of Trust was conveyed to Liberty. 
Witherspoon filed this Motion for Partial Summary Judgment on September 10, 2013. 
Liberty opposes Witherspoon's Motion. The Court heard oral argument on Witherspoon's 
Motion on October 8, 2013; the Court took the matter under advisement that same day. 
Now, having reviewed the files and records herein and being fully advised in the 
premises, and good cause appearing therefore, the Court hereby renders its Memorandum 
Decision and Order. 
MEMORANDUM DECISION 
Summary Judgment Standard 
Summary judgment is appropriate "if the pleadings, depositions, and admissions on file, 
together with the affidavits, if any, show that there is no genuine issue as to any material fact and 
that the moving party is entitled to a judgment as a matter oflaw." IRCP 56(c). "Once the 
movant has established a prima facie case that, on the basis of uncontroverted facts, the movant 
is entitled to judgment, the opposing party must set forth specific facts showing that there is a 
genuine issue for trial and cannot merely rest on the pleadings." Mc Vicker v. City o_f Lewiston, 
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Idaho 34, 995 P.2d 804, 807 (2000), citing IRCP 56(e); Theriault v. Robins Co. 
1 Idaho 303, 306, 698 P.2d 365,368 (1985). As stated in IRCP 56(e): 
When a motion for summary judgment is made and supported as provided in this rule, an 
adverse party may not rest upon the mere allegations or denials of that party's pleadings, 
but the party's response, by affidavits or as otherwise provided in this rule, must set forth 
specific facts showing that there is a genuine issue for trial. If the party does not so 
respond, summary judgment, if appropriate, shall be entered against the party. 
"In order to survive a motion for summary judgment, the non-moving party must 'make 
a showing sufficient to establish the existence of an element essential to that party's case on 
which that party will bear the burden of proof at trial.'" Jones v. Starnes, 150 Idaho 257, 
245 P.3d 1009, 1012 (2011), (quoting Bade!! v. Beeks, 115 Idaho 101, 102, 765 P.2d 126, 127 
(1988)). It is the duty of the moving party to establish that no genuine issue of material fact 
exists. Van, 14 7 Idaho at 556, 212 P .3d at 986. A "mere scintilla of evidence of only slight doubt 
as to the facts is not sufficient to create a genuine issue of material fact for the purposes of 
summary judgment." Van v. Portneuf Med Ctr., 147 Idaho 552,556,212 P.3d 982 (2009). 
Generally, "all reasonable inferences that can be drawn from the record are to be drawn in favor 
of the non-moving party. Beus v. Beus, 151 Idaho 235, _, 254 P.3d 1231, 1234 (June 29, 2011) 
(quoting Harrison v. Binnion, 147 Idaho 645,650,214 P.3d 631,636 (2009)). 
Where, as here, the trier of fact is the court, the standard is different. "When an action 
will be tried before the court without a jury, the trial court as the trier of fact is entitled to arrive 
at the most probable inferences based upon the undisputed evidence properly before it and grant 
the summary judgment despite the possibility of conflicting inferences." Id. (quoting Shawver v. 
Huckleberry Estates, L.L.C., 140 Idaho 354, 360-61, 93 P.3d 685, 691-92 (2004). "The test for 
reviewing the inferences drawn by the trial court is whether the record reasonably supports the 
inferences." Id 
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DISCUSSION 
1. Whether Liberty is Estopped From Denying the Enforceability of the Eighth 
Loan Modification Agreement? 
According to the doctrine of Judicial Estoppel, a litigant may not gain an advantage by 
assuming a position in one proceeding and then taking an inconsistent position in a subsequent 
proceeding. A & J Const. Co., Inc. v. Wood, 141 Idaho 682, 684, 116 P.3d 12, 14 (2005); 
Robertson Supply, Inc. v. Nicholls, 131 Idaho 99,101,952 P.2d 914,916 (Ct. App. 1998). In 
Loomis v. Church, 76 Idaho 87,277 P.2d 561 (1954), the Idaho Supreme Court noted that: 
It is quite generally held that where a litigant, by means of such sworn statements, obtains 
a judgment, advantage, or consideration from one party, he will not thereafter, by 
repudiating such allegations and by means of inconsistent and contrary allegations of 
testimony, be permitted to obtain a recovery or a right against another party, arising out 
of the same transaction or subject matter. 
76 Idaho at 93-94, 277 P.2d at 565. 
Judicial Estoppel protects the integrity of the judicial system, "by protecting the orderly 
administration of justice and having regard for the dignity of judicial proceedings." A & J Const. 
Co., Inc., 141 Idaho at 686, 116 P.3d at 16; Robertson Supply, Inc., 131 Idaho at 101,952 P.2d at 
916. Additionally, Judicial Estoppel "prevent[ s] the parties from playing fast and loose with the 
courts." Robertson Supply, Inc., 131 Idaho at 101, 952 P.2d at 916. 
In the case at bar, Witherspoon argues that Liberty is estopped from denying the 
enforceability of the Eighth Modification Agreement because Bradford Phillips, CEO/President 
of Liberty, as the Rule 30(b )( 6) designee of Liberty, previously testified that "he [Liberty] 
'view[ ed] the loan, the Eighth Loan Modification, as a binding agreement."' (Witherspoon 
Memo in Supp. of Mot. for Part Summ. J., P. 9; Aff. Magnuson re: Mot. for Part Summ. J., Ex. 
J). Additionally, Liberty was put on notice via Judge Mitchell's Decision in Liberty v. Green that 
the Eighth Loan Modification was likely the enforceable agreement. The Court also notes that 
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made representations regarding the Eighth Loan Modification Agreement in its Motion 
Relief the Automatic Stay in re: Point at Post LLC of Idaho, 
No. 11-21607-TLM). (See Deel. Lindsey R. Simon in Opp. to Mot. to Alter Timelines, Ex. 
1 ). 
Liberty contends that the Eighth Loan Modification Agreement is "simply an unrecorded 
contract[.]" (Liberty's Opp. to Def.'s Mot. for Part Surnm. J., P. 6). Liberty, does not however, 
dispute that Liberty, through Mr. Phillips, testified in a previous proceeding that the Eighth Loan 
Modification was binding, nor has Liberty asserted any facts which would tend to dispute that 
Liberty previously assumed the position that the Eighth Loan Modification Agreement was 
binding. 
The Court finds that Liberty has not met its burden. Liberty has not asserted any specific 
facts showing that there is a genuine issue as to whether Liberty is estopped from denying the 
enforceability of the Eighth Modification Agreement. The Court further finds that under the 
doctrine of Judicial Estoppel, Witherspoon is entitled to judgment as a matter of law on this 
issue. 
2. Whether Witherspoon Agreed to Subordinate its Security Interests or Rights to 
the Eighth Loan Modification Agreement? 
Witherspoon argues that it did not agree to subordinate its second position Deed of Trust 
to the Eighth Loan Modification Agreement. (Witherspoon Reply Memo in Supp. of Mot. for 
Part Summ. J., P. 11). Liberty contends that it was always contemplated by the parties that 
Liberty, as the lender of the project, would remain in first position, and that to facilitate the 
development, Witherspoon agreed to "take the back seat." (Mot. Summ. J. Hearing, Oct. 8, 2013, 
Courtroom 8, 3:38 p.m. and 3:39 p.m.). 
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According to the Subordination Agreement entered into between Liberty and 
[Liberty's] deed of trust securing [the] note in favor of [Liberty], and any renewals or 
extensions thereof, shall unconditionally be and remain at all time a lien or charge on the 
property therein described, prior and superior to the lien or charge of the deed of trust [of 
Liberty]. 
(Aff. Davis, Ex. D). 
The parties do not dispute that the effect of the Eighth Loan Modification Agreement was 
a release of Parceis A, D, and E from the original Deed of Trust; the parties do, however, 
disagree as to how that change impacts the parties' respective priorities. Witherspoon asserts that 
"with Liberty having to release Parcels A, D, and E from its initial Deed of Trust, Witherspoon's 
'second' Deed of Trust would have become a 'first' Deed of Trust as to those parcels." 
(Witherspoon Reply Memo in Supp. of Mot. for Part Summ. J., P. 11). Liberty, on the other 
hand, asserts that the original Deed of Trust and the "new" Deed of Trust encumbering A, D, and 
E, were both cross-defaulted and cross-collateralized, and therefore both Deeds of Trust could be 
foreclosed together. (Mot. Summ. J. Hearing, Oct. 8, 2013, Courtroom 8, 3:40 p.m. to 3:42 p.m.). 
The Court finds that there are genuine issues of material fact regarding whether 
Witherspoon agreed to subordinate its second position Deed of Trust to the Eighth Loan 
Modification Agreement. The Court finds that the genuine issues of material fact include, but are 
not limited to, the parties' intent at the execution of the subrogation agreement. Because the 
Court finds that there are genuine issues of material fact, Witherspoon is not entitled to summary 
judgment on this issue. 
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3. Whether Witherspoon was an Intended Third Party Beneficiary Under the 
Eighth Loan Modification Agreement? 
Witherspoon argues that because the Eighth Loan Modification Agreement "specifically 
states that it 'shall be binding upon, and shall inure to the benefit of, the parties' respective ... 
successors and assigns"' it is an intended third party beneficiary. (Witherspoon Reply Memo in 
Supp. of Mot. for Part Summ. J., P. 15). Witherspoon goes on to assert that it was an assignee 
and successor to The Point's interest in the nine parcels secured by Witherspoon's Deed of Trust. 
Witherspoon concludes that because it is an assign of The Point, "[t]he intent to benefit 
Witherspoon is expressed in the contract itself." 
Under I.C. § 29-102 "[a] contract, made expressly for the benefit of a third person, may 
be enforced by him at any time before the parties thereto rescind it." The test for determining a 
party's status as a third-party beneficiary capable of properly invoking the protection of LC. § 
29-102, is whether the agreement reflects an intent to benefit the third party. Idaho Power Co. v. 
Hulet, 140 Idaho 110, 112, 90 P.3d 335,337 (2004). The contract itself must express an intent to 
benefit the third party. Id. If the intent to benefit the third party cannot be gleaned from the 
contract itself, the contract is ambiguous, and the circumstances surrounding its formation may 
be considered. Id. at 113, 90 P.3d at 338. 
Here, paragraph 21 of the Eighth Loan Modification Agreement states that "[it] shall be 
binding upon, and shall inure to the benefit of, the parties= {sic} respective heirs, 
representatives, successors and assigns." (Aff. Magnuson re: Mot. for Part Summ. J., Ex. 8). 
The question whether a contract was intended for the benefit of a third person is generally 
. regarded as one of construction of the contract. The intention of the parties in this respect 
is determined by the terms of the contact as a whole, construed in the light of the 
circumstances under which it was made and the apparent pwpose that the parties are 
trying to accomplish. 
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Hulet, 140 Idaho at 113, 90 P.3d at 338 ( citing 17 A Am.Jur.2d § 441) ( emphasis 
The Court finds that it is unclear from the terms of the contract as a whole whether there 
was intent to make Witherspoon a third party beneficiary; therefore, the Court must look to the 
circumstances surrounding its formation. The Court further finds that there is an insufficient 
basis in the record to determine whether, at the time of contracting, Liberty and The Point 
intended to make Witherspoon a third party beneficiary under the Eighth Loan Modification 
Agreement. Because the circumstances surrounding the formation of the Eighth Loan 
Modification Agreement are unclear, the Court finds that there are genuine issues of material fact 
on this issue. Thus, Summary Judgment is denied on the issue of whether Witherspoon was an 
intended third party beneficiary under the Eighth Loan Modification Agreement. 
4. As for the Additional Bases Under Which Witherspoon Seeks Partial Summary 
Judgment, the Court Finds Substantial Issues of Material Fact. 
The Court finds genuine issues of material fact including, but not limited to: 
1) Whether Witherspoon agreed to unconditionally subordinate its security interests to 
those of Liberty. 
2) Whether Liberty and The Point contemplated that the changes to the structure of the 
loan would occur only after the execution of separate instruments, and whether such 
instruments were ever delivered by The Point. 
3) Whether Liberty and The Point intended the existing Deed of Trust to remain in effect 
despite the Point's loan being divided into two components. 
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ORDER: 
Court fully advised in the premises and good cause appearing therefore, 
IS HEREBY ORDERED, as follows: 
1. Liberty failed to assert any specific facts showing that there is a genuine issue as 
to whether Liberty is estopped from denying the enforceability of the Eighth 
Modification Agreement. Additionally, Liberty may not seek to assume a 
position in this case which is contrary to the position taken by Mr. Phillips in 
Liberty v. Green (Kootenai County Case No. CV-11-10121 ), therefore, under the 
doctrine of Judicial Estoppel, Witherspoon is entitled to judgment as a matter of 
law. Witherspoon's Motion for Summary Judgment is GRANTED and Liberty is 
estopped from denying the enforceability of the Eighth Loan Modification 
Agreement. 
2. The Court finds that there are genuine issues of material fact regarding whether 
Witherspoon agreed to subordinate its second position Deed of Trust to the Eighth 
Loan Modification Agreement, therefore Witherspoon's Motion for Summary 
Judgment is DENIED as to that issue. 
3. The Court finds that it is unclear from the terms of the contract as a whole 
whether there was intent to make Witherspoon a third party beneficiary; 
additionally, there is an insufficient basis in the record to determine whether, at 
the time of contracting, Liberty and The Point intended to make Witherspoon a 
third party beneficiary under the Eighth Loan Modification Agreement. Because 
the circumstances surrounding the formation of the Eighth Loan Modification 
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Agreement are unciear, the Court finds that there are genuine issues of material 
fact. Therefore, Summary Judgment is DENIED on the issue whether 
Witherspoon was an intended third party beneficiary under the Eighth Loan 
Modification Agreement. 
4. The Court finds that there are Substantial Issues of Material Fact which preclude 
Summary Judgment as to the other bases alleged by Witherspoon. Therefore, 
Witherspoon's Motion for Partial Summary Judgment is DENIED as to those 
additional bases. 
---
DATED: This l) day of October, 2013 
~~,R=~ 
District Judge# 101 
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CERTIFICATE OF MAILING;uELIVERY 
this /~day of October, 2013, a true and correct copy the foregoing was mailed 
the Mail, postage prepaid, sent via facsimile, hand delivered or sent via interoffice mail 
as indicated below to the following: 
Jonathon D. Hallin 
LUKINS & ANNIS 
601 E. Front Avenue, Ste. 502 
Coeur d'Alene, Idaho 8 3 814 
Fax: 206-666-4112 
John F. Magnuson 
ATTORNEY AT LAW 
P.O. Box 2350 
1250 Northwood Center Court, Ste. A 
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JOHN F. MAGNUSON 
Attorney at Law 
P.O. Box 2350 
1250 Northwood Center Court, Suite A 
Coeur d'Alene, ID 83814 
Phone: (208) 667-0100 
Fax: (208) 667-0500 
ISB #04270 
Attorney for Defendant/Counterclaim Plaintiff 
Witherspoon, Kelley, Davenport & Toole, P.S. 
S1AI l:. OF IOAHO . > SS 
COUNTY OF KOOTENAI I 
f!LEO: 
2013 NOV 12 AH 9: 58 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
LIBERTY BANKERS LIFE 





DAVENPORT & TOOLE, P.S., a 
Washington corporation; THE POINT AT 
POST FALLS, L.L.C., an Idaho limited 
liability company; POST FALLS 
LANDING MARINA, L.L.C.; and JOHN 
AND JANE DOES 1-100, 
Defendants. 
STIPULATION~ PAGE i 
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CASE NO. CV-13-1092 
STIPULATION 
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WITHERSPOON, KELLEY, 




LIBERTY BANKERS LIFE 
INSURANCE COMP ANY, an Oklahoma 
insurance company, 
Counterclaim Defendant. 
Plaintiff7Counterclaim Defendant, Liberty Bankers Life Insurance Company ("Liberty"), by 
and through its attorneys of record, Jonathon D. Hallin and Lukins & Annis, P.S., and 
Defendant/Counterclaim Plaintiff Witherspoon, Kelley, Davenport & Toole, P .S. ("Witherspoon"), 
by and through its attorney of record, John F. Magnuson, hereby stipulate as follows: 
1. Liberty Bankers Life Insurance Company, an Oklahoma insurance company, was a 
Plaintiff in Kootenai County Case No. CV-11-10121 (denominated Liberty Bankers Life Insurance 
Company v. Harry A. Green, et ux, et al.). 
2. Attached hereto as Exhibit A is a true and correct copy of a "First Amended Rule 
30(b)(6) Notice of Deposition Duces Tecum'' that was directed to Liberty Bankers Life Insurance· 
Company, as Plaintiff in the Liberty v. Green (Kootenai County Case No. CV-11-10121). 
3. Pursuant to said Notice of Deposition (Exhibit A), Liberty designated Bradford A. 
Phillips as the responsive deponent. 
4. The deposition of Liberty Bankers LifeJnsurance Company, pursuant to Rule 
30(b)(6), was taken as noticed on August IO, 2012 with Mr. Phillips appearing as the Company's 
representative, 
STIPULATION • PAGE 2 
Liberty Bankers Life Insurance vs Witherspoon. Kelley, e!al 41993-2014 Page 1056 of 1359 
5. The parties stipulate that the transcript of the deposition of Bradford A. Phillips, as 
the Rule 30(b)(6) designee of Liberty Bankers Life Insurance Company, taken in Kootenai County 
Case No. CV-11-10121 on August 10, 2012, maybe used for purposes of this proceeding, including 
but not limited to such purposes as may be allowable at trial, to the same extent as if the deposition 
was noticed to have been taken, and so taken, in this case (Kootenai County Case No. CV-13-1092). 
6. The parties acknowledge and stipulate that the Court in Kootenai County Case No. 
CV-11-10121 entered a "Protective Order" on July 16, 2012 in the form attached hereto as Exhibit 
B. To the extent that portions of the Rule 30(b)(6) deposition transcript of Liberty, as taken in 
Kootenai County Case No. CV-11-10121, were designated as "confidential," under the terms of said 
Order, then the provisions of said Order shall remain applicable. 
7. The parties stipulate to entry of an Order in the form attached hereto as Exhibit C. 
THE PARTIES SO STIPULATE. 
/·X-- N'Y 
DATED this--t;:L'tlay 0~2013. 
LUKINS & ANNIS, P.S. 
~~ r}J&J-~ 
DATED this __ day ofooober, 2013. 
Plaintiff/Counterclaim Defendant 
ers Life Insurance Company 
Attorney Defendant/Counterclaim Plaintiff 
Witherspoon, Kelley, Davenport & Toole, P.S. 
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CERTIFICATE OF SERVICE 
I hereby certify that on this hay o~3, I served a true and correct copy of 
the foregoing by the method indicated below, and addressed to the following: 
Jonathon D. Hallin 
Lukins Annis 
601 E. Front Avenue, Ste. 502 
Coeur d'Alene, ID 83814 
WITHERSPOON KELLEY.DEPO.ST!P.wpd 
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JOHN F. MAGNUSON 
Attorney at Law 
P.O. Box 2350 
1250 Northwood Center Court, Suite A 
Coeur d'Alene, ID 83814 
Phone: (208) 667-0100 
Fax: (208) 667-0500 
ISB#04270 
Attomey for Defendants/Counterclaim Plaintiffs 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, lN AND FOR THE COUNTY OF KOOTENAI 
LIBERTY BANKERS LIFE I NO. CV-11-10121 




HARRY A. GREEN and JANN GREEN, 
individuals; and HARRY A GREEN & 
ASSOCIATES, INC .• a dissolved 
Washington corporation.., 
Defendants. 
HARRY A. GREEN and JANN GREEN, 
individuals; andHARRY A. GREEN & 




LIBERTY BANKERS IJFE 





NOTICE OF DEPOSIDON 
DUCESTECUM 
Fntsr AMENDED RULE 30(b)(6) NOTICE OF DEPOSITION DUCES TECOM -PAGE 1 
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TO: PLAWTlFF LIBERTY BANKERS LIFE INSURANCE COMP ANY; 
AND TO: YOUR ATTORNEYS OF RECORD, JONATHON D. HALLJN 
and1UK1NS &ANNIS. P.S. 
You and each of you will please take notice that th.e deposition of Plaintiff Liberty Bankers 
Life Insurance Company will be taken August 101 2012, at the office ofLukins & Annis, P.S., 717 
West Sprague Avenue, Suite 1600, Spokane, Washington 99201, before an official court reporter 
and notary public, commencing at the hour of 8 :00 a.m. and if not completed 1hat day, the taking of 
the same mil be continued thereafter from day to day and from time to time until fully taken. 
Pursuant to IRCP 30(b )( 6), Liberty Bankers Life Insurance Company is required to designate 
one or more persons with reasonable and particular knowledge to appear 81:ld to testify as to the 
matters on which testimony can be taken as set forth in Exhibit A attached hereto, and to appear and 
produce the documents requested and identified in Exhibit A hereto. 
/1-
DATED this B::day of July, 20l2. 
terclaim 
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QBRTIFJCATE OF SERVICE 
rfi-
Ihereby certify that on this J.! day of July, 2012, r served a true and correct copy of the 
foregoing by the method indicated below, and addressed to the following; 
Jonathon D. Hallin 
Lukins & Annis, P.S. 
601 E. Front Ave., Ste. 502 
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EX1ITBIT A ro NOTICE OF DEPOSITION 
TOLIBERTYBANKERLIFE 
INSURANCE COMP ANY 
1. MATTERS ON WHICH TESTIMONY IS TO BET AKEN. 
Testimony will be taken on the following subject matters: 
(1) The Eighth Loan Modification Agreement; 
(2) The genesis or origin (in terms of need) for the Eighth LoanModillcation 
Agreement; 
(3) Any requirements imposed on Liberty by state or federal regulators which, 
in whole or in part, required execution of the "Eighth Loan Modification 
Agreement" or any variant thereof; 
( 4) Any reasons requiring the execution of the "Eighth Loan Modification 
Agreement'' exclusive ofreasons imposed or required by federal or state 
lending regulat.ors;" and 
(5) The negotiation or discussion of the ''Eighth Loan Modification Agreement" with 
the borrower and the Defendants herein. 
(6) All documents in the possession of Liberty Bankers Llfe Insurance 
Company whloh relate, in whole or in parti to the Eighth Loan 
Modification Agreement and any or all of the subject areas described in 
suhsections (2) through (5) above. 
(7) The reason or reasom why the Eighth Loan Modillcation Agreement was 
never recorded. 
(8) The facts which support the denials contained in Paragraph 5 of your 
"Reply to Counterclaim.'' 
(9) The Facts which support the First through Eighth Affirmative DefenseS: as 
contained in Liberty's."Reply to CoUilterclaim." 
(l 0) The payment history, the history of the application of tile payments, and 
the basis for calculating the amounts claimed due and owing in this 
proceeding by Liberty. 
- 1 ~ 
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(l 1) The bases upon which Liberty has declined to provide any perfonnance 
under a certain "Land Exchange Agreemeut" recorded as Kootenai County 
IustmmentNo. 2250382000. 
2. DOCUMENTS TO BE PRQDIJCED . 
. The documents to be produced at deposition, pursuant to fil.CP 451 shall include the 
followmg: 
(1) All documents (including but not limited to e•maiJs or other electronically 
transmitted or stored communications), in the possession, custody, and 
control of Liberty ot sent by or between or on behalf of any employee, 
agent, officer, or direotor of Liberty, which pertain, in whole or in part, to 
the subject area identified in subsection (1) under tbe heading "tvfATTERS 
ON WHICH TESTIMONY IS TO BET AKEN." 
(2) All documents (.including but not limited to e-mails or other electronically 
transmitted or stored communications), in the possession, costody, and 
control of Liberty or sent by or between or on behalf of any employee, 
agent, officer, or director of Liberty, which pertain, in whole or in part, to 
the subject area identified in subsection (2) under the heading ''MA.TIERS 
ON WHICH TESTIMONY IS TO BE TAKEN." 
(3) All documents (including but not limited to e-mails or other electronically 
transmitted or stored communications), in the possession, custody, and 
control of Liberty or sent by or between or on behaJf of any employee, 
agent, officer, or director of Liberty, which pertain, in whole or in part, to 
th.e subject area identified in subsection (3) under the lieading "MATIBRS 
ON WHICH 1ESTIMONYIS TO BE TAKEN." 
(4) All documents (including but not limited to e-mails or other electronically 
transmitted or stored communications), in the possession, custody, and 
control of Liberty or sent by or between or on behalf of any employee, 
agent, officer, or director of Liberty, which pertain, i1t whole or in part, to 
the subject area identified in subsection (4) under the heading ''MATTERS 
ON WHICH 'IESTIM:ONYIS TOBE TAKEN." 
(5) AU docUtnents {including but not limited to e-mails or other electronically 
transmitted or stored communications), in the possession, custody, and 
control of Liberty or sent by or between or on behalf of any employee, 
agent, officer, or director of Liberty, which pertain; in whole or in part, to 
the subject area identified in subsection (5) under the heading "MA.TIERS· 
ON WHICH TESTIMONY rs TO BE TAKEN." 
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( 6) All documents (including but not limited to e-IDJlils or other electronically 
transmitted or stored communications), in the possession, custody, and 
control of Liberty or sent by or between or on bebalfof any employee, 
agent, officer, or direct.or ofLiberty, which pertain, in whole or in part, 1:o 
the subject area identified in subsection (10) under the heading 
''MATTERS ON WHICH TESTIMONY IS TO BB TAKEN." 
(7) All documents (inciuding but not limited to e-mails or other electronically 
'transmitted or stored communications), in the possession, custody, and 
control of Liberty or sent by or between or on behalf of any employee, 
agent; officer, or director ofLibertj\ which pertain, in whole or in part, to 
the subject area identified in subsection (11) under the heading 
''MA'ITERS ON 'WHICH TESTIMONY IS TO BE TAKEN." 
GREEN HARRY•JLIBI!RTY-RIJLE 10B6DEPO.BXHA. wpd 
"3" 
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" 
JONATf.IOND, HALLIN 
LUKINS It. ANN1S, P.S. 
601 E. Front Ave., Ste, 502 
Coi:urd1Aleno, Idaho 83814 
Telephone: (208) 65.7•0517 
Fax: (208) 666·4111 
Emru1: Jnallin@lukins.com 
ISBft.7253 
IN THE DlS'I'RICT COURT OF THE FlRST rotl!CIAL DIST.RlCT OF 
Tim ST/1.!B OF IDAHO> 'IN AND PO.RT.HE COVNTY OF KOOTENAI 
LIBERTY 1:lANKERS LIFE 
IN$VRJ\,N'Cl.? CO.MP.ANY, M OklnhcmA 
fosu.rll.tl.oo oomptmy, 
\1$. 
HARI.Y A. OB.BEN and JANN G.RBBN, 
indiv.id1uil11: end HARRY A. GREEN & 





TH!S MATTB.R hat1ng C<lrtte btr<>re the Court upon the panieB1 Stipulation far Etttl')I of 
Protoctlve Order filed pumtllllt to .Rulti 26(~), LR, c;p ~ an~ good oauss appearing therefore. 
EXHIBIT~ 
Liberty Bankers Life Insurance vs Witherspoon, Kelley, etal 41993-2014 
.. 
Page 1065 of 1359 
QU J v}. J 6. 2 0 J 11 _1 0: 2 6 A~lC ~ (~ i t_ ~ h el I, ~ a y n e s, Fr i e d ) an d e r, f e I e No.1901 P.1fh1m 
IT lS HBREBY OR.D:eRJ'ID AS POU.OW.S: 
I. Desmnniton ofConflrlenri!J Irtlannarion, 
The p.ar1ies, or il fbinf.plll1y diGcovezyrospQlldent may des/gnatl3 any documenti 
wsdmony or tangible thing produced in this aotlon as "Confidential !tlfonnatio111" if such 
document, teatimo11y or Wlg.-ble thing is, contlllllB or rov~4ls (a) ttadeaeo:refS! (b) sensitive 
busin~s or &nncia! fafom1ationj or {cJ other sonsitive, ptlv11t¢ 01 collfid~nfial informAtion that la 
entitled tc protectton tom improper use or discloiturc; the sencra.1 publie. Ttiis do.sigrrntLon shrill 
b~ made at the time of production otdocumcnts and pur.suantro para,graph s for depostdon 
~thnony . .&oh pngr:i af /JT1'/ doeumont or t¢atimony d~1811attd il2I 04lnfidcntfol lnfomiatfon 
ehQ.!l he stmnr,ed "CONF.IDBNTIAL,," 
In rhe ~vent that a. pllrly or tbir4-pl!J1y di£¢0'11$t,Y r~pondent produces Clo4Wilents 
c:ontainirtg C~nflde.nt:la! Information of mmther partywit:.liout 11.Pproprlately de!llenating 1111ch 
dc,cu.m~nt$, thtn thB pa.tty whose Confidential b:tformatfon is at isiue may designate the 
docwmmls as Conihmatioii Infomiafion by infonning ;tl partio.s in 'Mitill8, All parti,s thoroaftor 
shall stamp each pass otauch documents ''CONFIDENTIAL, 11 
A£1iess t9 Confidential Jn(otmation. 
Confidmtiu! Info.l'll1stton so doQianaru, and information c,rivetl thcreltotn, sitaJl not be 
disclos8d to or UBed by anyone exoept the ~~llo"V!ngp~aon61 and sball be disclosed to sncb 
person• only It and ro me exfent that they .have n m,od to know e;u~h infbrm11qon fur thti purpo~ea 
of tmB litigation ond dhall be uacd by auiili pt:t'!O.t!S !ololy :f'or lhe p~&oa of thfo li~gation: 
a, Th~pMlitP and tlwir oiflcer111 dire~tors. emp!oyeu llnd ropr~11antative~ wbQ hi~ 
uood for 01toh 1mwmatio.n for p11rpo11qs of flue litis11ti~in; 
&, o~tside c.ciun.cel tor w ps.rtlell and their employeas nooossan1y involved in th~ 
conduct of this litiaatlon; 
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i:. lkpett! and ,onaultanw retained by any of L11e partlcs who hnv, 11 new for such 
infol'Dl11tion to ussistin thie lltll18tion; . 
d. Durine dcpoBifion or !rial, to any dep0silion or trial wi!:lle&s where n~essary to 
the teinimony of BUch witnesri; 
e. CourueporterB retained to trwcrlb; deposition t~~mony irt rhls Hrigstio.nj 
f. The Court, jury a.ttd oourt persoJUtel; and 
g, Any other petso.n w.ith the prior Written oons,;,nt of the design.a Ung party er by 
couri -~der. . 
3. Notloa of QrdxG Cons~nt ra be Jloll11!1, 
Prior to m::lvlns1 br:m,g shown otuiitig Ci.mildlffltlt1 lilfo.rmtmtin, p~1a1.1ns idQtuifiQd:in 
Par11grcph Z abov~, othor thiw. Par11grAph 2(t)1 ,hall b~ 11hown, ®PY o£tbie .Ple>teoti¥e Order, 1t11d 
shall agr~e .in wntins, in tht: furm altaohed hereto aUtC!lh,d a, ExhiMI A, or verbally oll the .record 
durlng deposition or irll\l, tQ be. bound by its tmnil, · No party ma)' disclose materi~ desi~atcd 
. . 
by another party as Confidcniis:J Ittfo.rm11tiot1 to consultal1t6 or ox.oert wl!nesses witho11t first 
obtaining the wrltte.n 1.aremontofsuch COMDltattt or expert witnes~ to abide by this Protective 
Order in the form attaohed. h~eti> a, Exhibit A. 
4, TJ.seof~IWIURI m&z:metion at Dqpos!tions, 
C~nfidentl!I Jnformat[onma.y be used in depositions to examine wilneaaeB1 proVltlixl that 
•• 
botll the witness and. court reporter lu1w comp?lc.d wltb the provision~ ot.'Paragraph 3 above, 
Any examination about Conffdential Infomiat!on lihall be: taken only fn tltCl pmcmco of pl'rnom1 
entitl~ to ~f isuoh Confidential luformation undc.rtbb h,tCQtiVc. Order, 
5. PMilD!UOP of Qn,Qf(t,011 Tff~M§f @l1 Cg,ajide,npm lnfarmatjon. 
If a. plll'ty bc,JiCV# th;.i depositiOlt te1twony qullJifioi ID w!Jcfr> OT m p;vt a§ ConfldMti!l 
ln.fom111t1011, th11 party ahsll so dosignitte at the time of 'lb~ deposition. Transcripts of d¢.Pi>tltions 
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•• 
rnJuL /6. 20l21/0:27A~~ ~1Milchell,Haynes, Friedlar.der, Pde 
1;1otl t4inin~ Con.fidtmtiel Information, ~ith~ in mtlmo~y or e:ichibit«, aruJt be tri,at/!d as 
'101lfidtnt.ial and shall 'be 110 marktd on til)hpafe of the tran~ript. 
6. 
Any party may chaJlenga the designation of Confidential Intonnati!lll by notifyini all 
patties 5n writing. ?fits objootion no later than 10 dllY8 after the olose of di~Govery. The 
designating PIU1Y ohajl havo twenty (20) daya after roceipt of the notice ofobjeo1ion to conslaer 
the objc~tlon and ~·desisnate tho infum,.ation, If the :wformatlon bas not been re•dcBigru1iedi the 
objectin& pn.rty maymo"'~ the Court to afdke the oonfidemlality dcsigllllt!on, Any Con:fidontia.1 
!n!ormatJon fn dispute, 11$ a :result ot a tlmoJy motion fi1~ u d¢§mb;d abov" 11hllU be treawd 11!1 
Con.fld~thsl !nfonn11tion un~or l:hi& Protootivo Ordor ponding re:e>lution o!ill~ nlOtlOli, All 
J)WC3 shnD mflke 1bci.r best eftoru to rcaolvo disagroomenta aa 'fQ confidmfipfjty on an infurrna! 
bMie boforCJ eu&mltthlg:theni tQ !;ha Court. 
7, fieigbtened, emterufaM, 
For certain infonnatwn, 11 vartY mey requ.eat that the Court jmposs res!riclions or 
protections that er" ei-oat« 1han 11:roso epacified in th.if Stipulation and Order. 
B. EUing tfuder Seal. 
AU documents :filed with the Court that conr&n Con fldential lnformnHon eball be 11Ja~ 
under seat 
9. t1aeb!Ptody¢ngP@m'., 
D~gnation ot aocuments as Confid1.11tial pW'llua.ttt w th& PrQteotiw, Ord&r does Mt in. 
miy wa.y r~lrict tho d.o&it;natingpirty'o us~ ohuoh doinun~ta. 
10. &wtr.n otDopemwHf· 
. .. 
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. ' 
Information (in0Iudi111 copioi. e,:tract,, summaries, or docurne.tttll t:hatr~flectl!Ily Confidential 
Tnforrnadon) shall be retumed to counseJ for !he producins party, Anypany mayJ ati1s option1 
deetr<iy su.cJ1materials 1111d (!ertifytlwir deatruotion tQ cr>unsel for the producing pa.tty, 
11. Atnertdm.ent. 
This '.Prot"tf~~ Orderma.y b,.amendcd only by ll wntton a£fbonlent si~ed by all the 
pa.'il~s hereto and. "so ordered" by l'he Court. 
1:2. Tqnnv of.Am;nent. 
ThiB !'1otcotivc Ordo: ahAll mmutAin in full forot> and offoot After tlte ronni.cntlon of 1hfa 
litig11.lfo111 11ttd tho Court shalt maintain jwit1di ~fit~n ovvt thi~ action for purp<teN of enforoing me 
proviaioni ¢f thit ProUetiv~ Order. 
SO ORDmD this I b :!'aay of July, 2012, 
~~~V-
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'"'Jul. 16. 2012 ... JO: 28AM'"' "Mi lehe 11, Haynes, Friedlander, Pele No. 1901 P. 6/7'°' v.., 
~·s CEB,T111IC4TE DR SEB,Y)CE 
i HER.EBY CBRTIFY that on th~ //,# day of July, 2tl12, i llltUf;ed to be sB!Ved a true 
and ccrroot OOPi' oftbo foregoing by the melhod indioated beloWi emiaddrmed to all couruel of 
record aB follows: 
Jofulf. Magnuson 
Attorney at Low 
P.O.Box2S50 
Coeur d'Alen,t11 Idaho 83814 
. Fax: (208) 661~0500 
A.ttcirn~ for Defqndan1s/Count1Jrclai1n®ts 
Jomilhon D, Homn · 
Lukinn ttAnni!1 P.S. 
601 13, Front Av:., Ste. ,02 
Coeur di Alr.;nc:; Idaho 83814 
Fax1 (ZO&) 666•4112 









Tclccopy (F .AX) 
Cl 'IJ,S, Mall 
D Hatid Delivered 
Cl Overnight Mail 
~ T~lo~py (FAX) 
~~ 
"' 
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
LIBERTY BANKERS LIFE 





DAVENPORT & TOOLE, P.S., a 
Washington corporation; THE POINT AT 
POST FALLS, L.L.C., an Idaho limited 
liability company; POST FALLS 
LANDING MARINA, L.L.C.; and JOHN 
AND JANE DOES 1-100, 
Defendants. 
WITHERSPOON, KELLEY, 




LIBERTY BANKERS LIFE 
INSURANCE COMPANY, an Oklahoma 
insurance company, 
Counterclaim Defendant. 
CASE NO. CV-13-1092 
ORDER REGARDING 
DEPOSITION TESTIMONY 
The Court being folly advised in the premises, and based upon the parties' Stipulation, hereby 
orders as follows: 
ORDER REGARDING DEPOSITION TESTIMONY - PAGE I 
EXHIBIT G 
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I. The Rule 30(b )( 6) deposition of Liberty Bankers Life Insurance Company was taken 
Kootenai County Case No. CV-11-10121 on August 10, 2012. Said case was denominated Liberty 
Bankers Life Insurance Company v. Harrv A. Green, et ux., et al. 
2. The parties have separately stipulated that said deposition transcript may be utilized 
by the parties to this proceeding as if said deposition was taken pursuant to a Rule 30(b )( 6) "Notice 
of Deposition Duces Tecum," issued in this case (Kootenai County Case No. CV-13-1092). 
3. ~e parties further stipulated that, to the extent applicable, the terms of the District 
Court's "Protective Order" of July 16, 2012 (entered in Kootenai County Case No. CV-11-10121) 
so far as they apply to the subject deposition, shall remain in force and effect in accordance with their 
terms. 
4. IT IS HEREBY ORDERED, consistent with the parties' Stipulation, that the 
deposition transcript of Liberty Bankers Life Insurance Company, taken pursuant to Rule 30(b)(6) 
in Libertyv. Green (Kootenai County Case No. CV-11-10121) on August 10, 2012, shall be treated 
as having been taken pursuant to notice issued in this proceeding. To the extent that the terms of the 
"Protective Order" entered by the District Court in Kootenai County Case No. CV-11-10121 on July 
16, 2012 apply to the subject deposition transcript or the exhibits thereto, said provisions shall 
remain in effect in accordance with their terms. 
ITIS SO ORDERED. 
DATED this __ day of October, 2013. 
BENJAMIN R. SIMPSON 
District Judge 
ORDER REGARDING DEPOSITION TESTIMONY PAGE 2 
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CLERK'S CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this __ day of October, 20 I 3, I caused to be served a true 
and correct copy of the foregoing document upon the persons named below, at the addresses set 
out below their name, either by mailing to them a true and correct copy of said document in a 
properly addressed envelope in the United States mail, postage prepaid; by hand delivery to 
them; by overnight mail; or by facsimile transmission. 
John F. Magnuson 
Attorney at Law 
P.O. Box 2350 
1250 Northwood Center Court, Suite A 
Coeur d'Alene, ID 83814 
Jonathon D. Hallin 
Lukins Annis 
601 E. Front Avenue, Ste. 502 












__ E-Mail: ihal1in@lukins.com 
CLERK OF THE DISTRICT COURT 
By: ---------------DEPUTY CLERK 
WITHERSPOON KELLEY-DEPO.ORD.wpd 
ORDER REGARDING DEPOSITION TESTIMONY - PAGE 3 
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
LIB ER TY BANKERS LIFE 





DAVENPORT & TOOLE, P.S., a 
Washington corporation; THE POINT AT 
POST FALLS, L.L.C., an Idaho limited 
liability company; POST FALLS 
LANDING MARINA, L.L.C.; and JOHN 
AND JANE DOES 1-100, 
Defendants. 
WITHERSPOON, KELLEY, 




LIBERTY BANKERS LIFE 
INSURANCE COMPANY, an Oklahoma 
msurance company, 
Counterclaim Defendant 
CASE NO. CV-13-1092 
ORDER REGARDING 
DEPOSITION TESTIMONY 
The Court being fully advised in the premises, and based upon the parties' Stipulation. hereby 
orders as follows: 
ORDER REGARDING DEPOSITION TESTIMONY - PAGE I 
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l. The Ruie 30(b)(6) deposition of Liberty Bankers Life Insurance Company was taken 
No. 11-10121 on 
Bankers Life Insurance Company v. Harry A. Green, et ux .. et al. 
2. The parties have separately stipulated that said deposition transcript may be utilized 
by the parties to this proceeding as if said deposition was taken pursuant to a Rule 30(b )( 6) "Notice 
of Deposition Duces Tecum," issued in this case (Kootenai County Case No. CV-13-1092). 
3. The parties further stipulated that, to the extent applicable, the terms of the District 
Court's "Protective Order" of July 16, 2012 (entered in Kootenai County Case No. CV-11-10121) 
so far as they apply to the subject deposition, shall remain in force and effect in accordance with their 
terms. 
4. IT IS HEREBY ORDERED, consistent with the parties' Stipulation, that the 
deposition transcript of Liberty Bankers Life Insurance Company, taken pursuant to Rule 30(b )( 6) 
in Liberty v. Green (Kootenai County Case No.CV-11-10121) on August 10, 2012, shall be treated 
as having been taken pursuant to notice issued in this proceeding. To the extent that the terms of the 
"Protective Order" entered by the District Court in Kootenai County Case No. CV-11-10121 on July 
16, 2012 apply to the subject deposition transcript or the exhibits thereto, said provisions shall 
remain in effect in accordance with their terms. 
IT IS SO ORDERED. 
DA TED this j~ day of November, 2013. 
BENJAN R. SIMPS 
Dist · ct Judge 
ORDER REGARDING DEPOSITION TESTIMONY - PAGE 2 
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CLERK'S CERTIFICATE OF SERVICE 
a 
true correct at addresses 
set out below their name, either by mailing to them a true and correct copy of said document in a 
properly addressed envelope in the United States mail, postage prepaid; by hand delivery to 
them; by overnight mail; or by facsimile transmission. 
John F. Magnuson 
Attorney at Law 
P.O. Box 2350 
1250 Northwood Center Court, Suite A 
Coeur d'Alene, ID 83814 
Jonathon D. Hallin 
Lukins Annis 
601 E. Front A venue, Ste. 502 













CLERK OF THE DISTRICT COURT 
By: ~~ 
DEPUTY CLERK 
ORDER. REGARDING DEPOSITION TESTIMONY - PAGE 3 
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JONATHON D. HALLIN, ISB# 7253 
LUKINS & ANNIS, P.S. 
601 E. Front Ave., Ste. 502 
Coeur d'Alene, Idaho 83814 
Telephone: (208) 667-0517 
Fax: (208) 666-4112 
Email: jha1lin@lukins.com 
Attorneys for Liberty Bankers Life Insurance Company 
IN TIIB DISTRICT COURT OF THE FIRST JUDICIAL DISTRJCT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
LIBERTY BANKERS LIFE 





DAVENPORT & TOOLE, P.S., a 
Washington corporation; THE POINT AT 
POST FALLS, L.L. C., a Idaho limited 
liability company; POST FALLS 
LANDING MARINA, L.L.C., an Idaho 
limited liability company; and JOHN 
AND JANE DOES 1-100; 
Defendants. 
and related counterclaim. 
CASE NO. CV-13-1092 
STIPULATED AND ADMITTED 
FACTS 
Plaintiff/Counterdefendant, LIBERTY BANKERS LIFE INSURANCE COMP A}..ry 
("LIBERTY BANKERS"), and Defendant/Counterclaimant, WITHERSPOON, KELLEY, 
DAVENPORT & TOOLE, P.S. ("WKDT''), stipulate to the following facts which shall be 
deemed conclusively admitted in this action, to wit: 
STIPULATED AND ADMITTED FACTS - Page 1 
Libam,?Bmnkers Life Insurance vs Witherspoon, Kelley, eta! 41993-2014 Page 1359 
F ror.:: 12/11/2013 14 :45 #592 p• 003 I 007 
1. Plaintiff/Counterdefendant, LIBERTY BANKERS LIFE INSURANCE 
COMP ANY ("LIBERTY BANKERS"), is an Oklahoma corporation. 
2. Defendant/Counterplaintiff, WITHERSPOON, KELLEY, DAVENPORT & 
TOOLE, P.S. ("WKDT"), is a Washington corporation. 
3. Defendant, THE POINT AT POST FALLS, L.L.C. ("The Point"), was an Idaho 
limited liability company. The Point was dissolved on February 27, 2013. 
4. Defendant, POST FALLS LANDING MARINA, L.L.C., was an Idaho limited 
liability company. Post Falls Landing Marina, L.L.C. was administratively dissolved by the 
Idaho Secretary of State on July 22, 20 l I. 
5. During September, 2001, The Point purchased approximately 34 acres of real 
property in Post Falls, Idaho from Louisiana-Pacific. The property, which formerly served as a 
L-P sawmill, is bordered by Spokane Street to the East and the Spokane River to the South. 
6. On December 19, 2003, The Point was issued an Encroachment Permit for the 
construction of a marina, dock, ship store, log boom and launching pier in the Spokane River 
adjacent to the Post Falls Landing. 
7. Defendant, WKDT, previously represented a number of business entities 
associated with Harry A. Green, including The Point. 
8. Jn September 2004, in order to secure payment of fees and costs incurred, The 
Point and various Harry Green related entities granted WK.DI a Promissory Note in the principal 
amount of $164,171.85. The Promissory Note was secured by a Deed of Trust encumbering the 
Post Falls Landing property. The Note was subsequently modified to increase the principal 
balance owed. 
Page of 1359 
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9. On August 26, 2005, Liberty Bankers and The Point, entered into a Loan 
Agreement whereby Liberty Bankers agreed to loan The Point money for the development of the 
Post Falls Landing project. That same day, The Point executed and delivered a Promissory Note 
to Liberty Bankers whereby it promised to pay the sum of $3,934,390.00 subject to terms and 
conditions thereof 
I 0. In consideration of this extension of credit, The Point executed and delivered a 
Deed of Trust to Liberty Bankers. The Deed of Trust serves as security for the Promissory Nole 
and encumbers nine {9) individual parcels of real property which comprise the Post Falls 
Landing project. 
11. As a condition to Liberty Banker's agreement to loan The Point money, it 
obtained a Subordination Agreement from WKDT which was subsequently recorded as 
Kootenai County Instrument No. 1975500 on August 26, 2005. 
12. WKDT executed additional Subordination Agreements on February 14, 2007, 
May 25, 2007, December 30, 2008, November 4, 2009, and August 10, 2010. The substance of 
the Agreements is substantially identical to that recited in the August 23, 2005 Agreement. 
13. By agreement dated August 30, 2006, Liberty Bankers agreed to extend additional 
credit to The Point as part of the construction of a commercial marina at The Point at Post Falls. 
By agreement dated December 11, 2006, Liberty Bankers extended The Point additional credit 
which included credit for cost overruns incurred in the construction of the Post Falls Landing 
Marina. Using these funds, The Point constructed a commercial marina at the Post Falls Landing 
which is commonly known as the Post Falls Landing Marina. 
STIPULA TPD AND A nMITTED FACTS - Pruze 3 
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14. On May 23, 2007 The Point granted Liberty Bankers' an assignment leases and 
rents derived from the Post Falls Landing Marina. That Assignment of Lease's interest in leases 
and rents was never recorded. 
15. The Post Falls Landing Marina consists of 142 boat slips and a floating 
convenience store and fuel pumps. Fuel tanks are located on the adjacent real property and 
service the fuel pumps via submerged fuel lines. In addition, power and water lines service the 
slips via lines connected to the adjacent real property. 
16. The Point began operating the Post Falls Landing Marina no later than the 
Summer of 2008. The Post Falls Landing Marina generated revenues from boat moorage, fuel, 
and the convenience store. 
a. In 2009, the Marina reported $12,900.00 in revenues to IDL; 
b. In 2010, the Marina reported $17,850.00 in revenues to IDL; 
c. In 2011, the Marina reported $18,043.00 in revenues to IDL. 
The Marina has not been open to the public since the Fall, 2011. 
17. By agreement dated April 30, 2010, Liberty Bankers and The Point agreed to 
extend the maturity date of the Promissory Note to June 30, 2011. 
18. By Agreement dated August 6, 2010, The Point and the Green related entities 
agreed to modify the terms of the deed of trust they had granted WKDT. Specifically, the 
Agreement extended the maturity of WKDT's promissory note to June 30, 2011, and purported 
to grant WKDT a security interest in the following personal property: 
a. State of Idaho/Department of Lands Encroachment Permit and Submerged 
Lands Lease- Commercial Lease No. B-2199. 
b. all fixtures, machinery, equipmen~ inventory and personal property of 
whatever nature used in connection with the marina and convenience store 
facility now a.l"!d hereafter constructed upon, attached or adjacent to the 
Property; 
STIPULA TRD AND AOMlTTED FACTS - Page 4 
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c. all of the marina and convenience store facilities constructed on or adjacent to 
and attached to the Property, including the convenience store and other 
buildings located upon the marina facility, including piers, docks, ramps, 
walkways, lighting and all other personal property constituting the marina 
facility; and 
d. the rents, income, profits, insurance proceeds, accounts receivable and all 
other intangible personal property related in any way to the marina and 
convenience store facility and its business operations. 
#592 P.006/007 
19. On September 7, 2010, WKDT caused a UCC Financing Statement to be filed 
with the Idaho Secretary of State. The Financing Statement states that it covers the following 
collateral owned by The Point: 
State of Idaho/Department of Lands Encroachment Pennit and Submerged Lands 
Las(sic)-Commercial Lease No. B-2199; all fixtures, machinery, .equipment, 
inventory and personal property of whatever nature used in connection with the 
marina and convenience store facility now and hereafter constructed upon. 
attached or adjacent to the property; all of the marina and convenience store 
facilities constructed on or adjacent to and attached to the property, including the 
convenience store and other buildings located upon the marina facility, including 
piers, docks, ramps, walkways, lighting and all other personal property 
constituting the marina facility; and the rents, income, profits, insurance proceeds, 
accounts receivable and all other intangible personal property related in any way 
to the marina and convenience store facility and its business operations. 
20. Borrower failed to pay off the loan balance when the Promissory Note matured on 
June 30, 2011. 
21. On August 12, 2011, Liberty Bankers directed the successor trustee of its Deed of 
Trust to foreclose the instrument non-judicially. A notice of default was subsequently recorded 
on August 18, 2011 declaring The Point in default of the terms of its note. 
22. Due to successive bankruptcy filings by The Point, a trustee's sale was not able to 
take place until November, 2012. On November 14, 2012 at 11:00 a.m., the real property 
encumbered by the Deed o[Trust was conveyed to Liberty Bankers by a Trustee's Deed in 
exchange for its credit bid in the amount of $3,404,000.00. The Trustee's Deed was recorded 
with the Kootenai County Recorder that same day. 
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\~ 
SO STIPULATED this \ day of December, 20 
LUKINS & ANNIS, P.S. 
By: 
A m s for Liberty Bankers 
1L.. 
SO STIPULATED this lj:_ day of December, 2013. 
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CLE11K DISTRC r L~OURT 
JONATHON D. HALLIN, ISB# 7253 
LUKINS & ANNIS, P.S. 
601 E. Front Ave., Ste. 502 
~~ 
Coeur d'Alene, Idaho 83814 
Telephone: (208) 667-0517 
Fax: (208) 666-4112 
Email: jhallin@lukins.com 
Attorneys for Liberty Bankers Life Insurance Company 
TN THE DISTRJCT COURT OF THE FIRST JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
LIBERTY BANKERS LIFE 





DAVENPORT & TOOLE, P.S., a 
Washington corporation; THE POINT AT 
POST FALLS, L.L.C., a Idaho limited 
liability company; POST FALLS 
LANDING MARINA, L.L.C., an Idaho 
limited liability company; and JOHN 
AND JANE DOES 1-100; 
Defendants. 
and related counterclaim. 
CASE NO. CV-13-1092 
LIBERTY BANKERS' PROPOSED 
FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 
Plaintiff/Counterdefendant, LIBERTY BANKERS LIFE INSURANCE COMP ANY 
("LIBERTY BANKERS"), submits its proposed findings of fact and conclusions oflaw, to wit: 
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I. PROPOSED FINDINGS OF FACT 
The Parties 
1. Plaintiff/Counterdefendant, LIBERTY BANKERS LIFE INSURANCE 
COMPANY ("LIBERTY BANKERS"), is an Oklahoma corporation. 
2. Defendant/Counterclaimant, WITHERSPOON, KELLEY, DAVENPORT & 
TOOLE, P.S. ("WKDT"), is a corporation duly fonned and existing under the laws of the State 
of Washington, and qualified to transact business in the State ofldaho. At all times pertinent 
hereto, WKDT has maintained an office in Kootenai County, Idaho and conducted business 
throughout the State of Idaho. 
3. Defendant, THE POINT AT POST FALLS, L.L.C. ("The Point"), is a limited 
liability company formed and existing under the laws of the State ofldaho. On February 27, 
2013, the entity was administratively dissolved by the Idaho Secretary of State. Default was 
entered against The Point on March 11, 2013. At no point has it appeared or otherwise 
participated in these proceedings. 
4. Defendant, POST FALLS LANDING MARINA, L.L.C., was a limited liability 
company fonned under the laws of the State of Idaho. On July 22, 2011, the entity was 
administratively dissolved by the Idaho Secretary of State. Default was entered against the entity 
on March 11, 2013. At no point has it appeared or otherwise participated in these proceedings. 
Post Falls Landing 
5. On or about September 10, 2001, The Point purchased 34 acres of land located in 
Post Falls, Idaho from Louisiana-Pacific. The land, which had served as the former L-P 
Sawmill, was largely undeveloped. 
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6. The eastern border of the Post Falls Landing project is bordered by Spokane 
7. The southern border of the Post Falls Landing project lies contiguous to and abuts 
the shoreline of the Spokane River. 
8. The Point purchased the property with the intent of constructing a mixed-use 
development which would come to be known as the "Post Falls Landing." 
9. According to The Point, a marina at the Post Falls Landing was contemplated 
from the outset. The purpose of a marina was to provide access to the water, which The Point 
believed would be a benefit for the overall development. 
10. In April, 2002, The Point caused a Vision Plan to be prepared for the Post Falls 
Landing project. The initial plans envisioned a mixed-use development consisting of residential 
condominium units, commercial and office spaces, hotel, town square, restaurants, marina and 
boardwalk. The majority of the planned improvements were all focused along the Spokane 
River. 
11. The Point contemplated building out the Post Falls Landing in phases. In April, 
2003, it caused an Overall Master Plan to be prepared. The Overall Master Plan identified 
"Phase One" as consisting of three (3) residential condominium buildings and a marina with 38 
boat slips. 
12. Beginning no later than May, 2002, The Point began generating publicity for the 
Post Falls Landing project. In each of the articles and promotional materials, a marina was 
touted as an amenity of the overall development. 
13. The first vertical improvements constructed at the Post Falls Landing was a 20 
unit condominium building. This was started in approximately 2005. 
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14. After starting construction, The Point has sought out potential joint ventures, 
assist the process, Point had an 
illustrative Financing Presentation Package prepared in September, 2009. In the Package, the 
marina is depicted as an amenity of the overall development. 
WKDT's Promissory Note 
15. Defendant, WKDT, previously represented a number of business entities 
associated with Harry A. Green, including The Point. 
16. On September 30, 2004, in order to secure payment of fees and costs incurred, 
The Point and various Harry Green related entities granted WKDT a Promissory Note in the 
principal amount of $164,171.85. WKDT's note was secured by a Deed of Trust encumbering 
the Post Falls Landing property, which was recorded with the Kootenai County Recorder on 
October 4, 2004 as Instrument No. 1904658. 
17. At various times since September 30, 2004, WKDT and The Point have modified 
the terms of the note to account for, inter alia, increases to the principal amount, security pledged 
therefore, and maturity date. These modifications have been reflected by express agreements. 
18. On September 7, 20 l 0, WKDT caused a U CC Financing Statement to be filed 
with the Idaho Secretary of State; Filing No. B-2010-1083401-9. The Financing Statement states 
that it covers the following collateral owned by PPF: 
State of Idaho/Department of Lands Encroachment Permit and Submerged Lands 
Las(sic)-Commercial Lease No .. B-2199; all fixtures, machinery, equipment, 
inventory and personal property of whatever nature used in connection with the 
marina and convenience store facility now and hereafter constructed upon, 
attached or adjacent to the property; all of the marina and convenience store 
facilities constructed on or adjacent to and attached to the property, including the 
convenience store and other buildings located upon the marina facility, including 
piers, docks, ramps, walkways, lighting and all other personal property 
constituting the marina facility; and the rents, income, profits, insurance proceeds, 
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accounts receivable and all other intangible personal property related in any 
to the marina and convenience store facility and its business operations. 
Liberty Banker's Loan to The Point 
19. On August 26, 2005, Liberty Bankers extended credit to The Point in the amount 
of $3,934,390.00. In consideration and pursuant to the terms of the parties loan agreement, The 
Point executed and delivered to Liberty Bankers a Promissory Note in the original amount of 
$3,934,390.00. 
20. The initial loan extended to The Point was primarily intended to refinance the 
acquisition ofland upon which the Post Falls Landing project was to be developed. 
21. In consideration of this extension of credit, The Point executed a delivered to 
Liberty Bankers a Deed of Trust, which was recorded with the Kootenai County Recorder on 
August 26, 2005 as Instrument No. 1975501, and encumbers nine (9) individual parcels of real 
property which comprise the Post Falls Landing project. 
22. The Deed of Trust provides: 
That Grantor does hereby irrevocably grant, bargain, sell and convey to Trustee in 
trust, with Power of Sale, that property in the County of Kootenai, State of Idaho, 
described as follows, ... The rea1 property is described on Exhibit "A" attached 
hereto and incorporated herein for all purposes. In addition to the real property, 
Grantor does hereby irrevocably grant, bargain, sell and convey to Trustee in 
trust, all improvements thereon and all rights, hereditaments and appurtenances in 
anywise appertaining or belonging thereto; and together with all equipment, 
fixtures and articles of personal property owned by Grantor now or hereafter 
attached to or used in and about the building, buildings and other improvements 
(such building, buildings and other improvements being hereinafter called, 
collectively, the "Project") now or hereafter erected, constructed or developed on 
the above-described real property which are necessary or useful for complete and 
comfortable use and occupancy of the Project for the purposes for which they 
were or are to be erected, constructed or developed, or which are or may be used 
in or related to the planning, development, financing or the operation thereof; all 
renewals or replacements thereof or articles in substitution therefor, whether or 
not the same are or shall be attached to the Project any manner; all building 
materials and equipment now or hereafter delivered to the Project in any manner; 
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all building materials and equipment now or hereafter delivered to the Project and 
intended to be installed therein; ... all permits, licenses, franchises, certificates, 
and rights and privileges obtained in connection with the Project; . . . It is 
hereby agreed that, to the extent permitted by Jaw, all of the foregoing personal 
property and fixtures are to be deemed and held to be part of and affixed to the 
real property. In the event the estate of the Grantor in and to any of the above-
described property is a leasehold estate, this conveyance sha11 include and the 
lien, security interest and assignment created hereby shall encumber and extend to 
all other, further or additional title, estates, interest or rights which may exist now 
or at any time be acquired by Grantor in or to the property demised under the 
lease creating such leasehold estate ... 
23. As a prerequisite to its agreement to loan The Point money, Liberty Bankers 
demanded and obtained an agreement from WKDT whereby it agreed to subordinate its interest 
in the Post Falls Landing project to that of Liberty Bankers. 
24. The Subordination Agreement dated August 23, 2005, which was drafted by 
WKDT, provides: 
NOW, THEREFORE, in consideration of the mutual benefits accruing to the 
parties hereto and other valuable consideration, the receipt and sufficiency of 
which consideration is hereby acknowledged, and in order to induce [Liberty 
Bankers] to make the loan above referred to, it is hereby declared, understood and 
agreed as follows: 
(1) That said deed of trust securing said note in favor of [Liberty Bankers], and 
any renewals or extensions thereof, shall unconditionally be and remain at all 
time a lien or charge on the property therein described, prior and superior to 
the lien or charge of the deed of trust first above mentioned. 
(2) That [Liberty Bankers] would not make its loan above described without this 
subordination agreement. 
WKDT declares, agrees, and acknowledges that: 
(a) It consents to and approves (i) all provisions of the note and deed of trust in 
favor or [Liberty Bankers] above referred to, and (ii) all agreements, including 
but not limited to any loan or escrow agreements, between [PPP] and [Liberty 
Bankers] for the disbursement of the proceeds of [Liberty Bankers'] loan; 
(b) It intentionaIJy and unconditionally subordinates the lien or charge of the deed 
of trust first above mentioned in favor of the lien or charge upon said land of 
the deed of trust in favor of [Liberty Bankers] above referred to and 
understands that in reliance upon, and in consideration of, this waiver, 
relinquishment and subordination specific loans and advances are being and 
will be made and, as part and parcel thereof, specific monetary and other 
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obligations are being and will be entered into which would not be made or 
entered into but for said reliance upon this waiver, relinquishment and 
subordination; 
(c) Nothing in this Subordination Agreement shall be deemed a subordination of 
[WKDT's] lien or priority as to any other parties whatsoever other than 
[Liberty Bankers]. 
The Agreement was recorded with the Kootenai County Recorder on August 29, 2005 as 
Instrument No. 1975674. 
25. W.KDT executed additional Subordination Agreements on February 14, 2007, 
May 25, 2007, December 30, 2008, November 4, 2009, and August 10, 2010. The substance of 
these agreements are identical to that recited in the August 23, 2005 Agreement. 
26. North Idaho TitJe recorded the various loan documents and amendments on behalf 
of Liberty Bankers. This included obtaining the necessary subordinations from WKDT prior to 
recording the various loan amendments. 
27. At various times since August 26, 2005, Liberty Bankers and The Point have 
modified the te1ms of its promissory note by mutual agreement. This includes additional 
extensions of credit to allow for the construction of infrastructure, adjoining marina, and 
condominium structures located at the Post Falls Landing project. Each of the modifications has 
been memorialized by an express agreement signed by each of the parties. 
28. By agreement dated August 30, 2006, Liberty Bankers agreed to extend additional 
credit in the amount $2,200,000.00 to The Point for the construction of a commercial marina at 
the Point at Post Falls. 
29. By agreement dated December l 1, 2006, Liberty Bankers extended The Point 
additional credit in the amount of $205,087.00 to cover cost overruns incurred in the construction 
of the Post Falls Landing Marina. 
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Using these additional extensions of credit, The Point constructed a commercial 
at the Post Falls Landing which is commonly known as the Post Falls Landing Marina. 
31. In consideration of Liberty Bankers' extension of credit for construction of the 
Post Falls Landing Marina, on May 23, 2007 The Point granted it an assignment ofleases and 
rents derived from the Post Falls Landing Marina. 
32. By agreement dated April 30, 2010, Liberty Bankers and The Point agreed to 
extend the maturity date of the Promissory Note to June 30, 2011. 
33. Since that time, there have been no further extensions to the maturity date of The 
Point's loan obligation owed to Liberty Bankers. 
34. Borrower failed to pay the sums due and owing on the Promissory Note at its 
maturity on June 30, 2011. 
35. At no point since June 30, 2011, has The Point or any of the guarantors paid 
Liberty Bankers any sums due and owing on The Point's defaulted loan obligations. 
Eighth Loan Modification Agreement 
36. Beginning in February 2011, Liberty Bankers initiated dialogue with The Point 
about Liberty Bankers' desire to formally reclassify The Point's loan obligation as a mortgage 
loan and a construction loan. 
37. To accomplish this formal reclassification, it was proposed that the construction 
loan proceeds in the amount of $3,545,843.31 would be segregated into a new promissory note, 
secured by a separate deed of trust. The new deed of trust was to encumber a portion of the 
property encumbered by the existing deed of trust. Specifically, the construction loan was to be 
secured by portions of the property that would come to be known as Blocks A, D and E. 
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38. accomplish a reclassification, it was contemplated that Liberty Bankers would 
reconvey Blocks A, and E from the existing deed of trust upon receipt of a new deed of trust 
by from The Point 
39. In any event, the real property pledged as security for The Point's loan obligation 
would not change. Further, each promissory note would be cross-collateralized, thereby secured 
by each deed of trust 
40. Under the re9Iassification, the existing deed of trust would continue to secure the 
mortgage loan in the face amount of $6,744,156.69. 
41. To accomplish the reclassification, it was necessary to have the property surveyed 
and legal descriptions of the new parcels (Blocks A, D and E) prepared. In addition, it was 
necessary to have a new loan modification agreement drafted. These tasks ultimately took 
several months. 
42. Liberty Bankers was not able to provide The Point a copy of the proposed Eighth 
Loan Modification Agreement until early July 2011. This exchange took place after The Point's 
loan obligation matured on June 30, 2011. 
43. Despite previous oral assurances to do so, The Point initially refused to execute 
the Eighth Loan Modification Agreement. Rather, it repeatedly demanded an extension of its 
matured Joan obligation as consideration for its agreement to sign the documents. Liberty 
Bankers never agreed to grant The Point any extensions in exchange for its agreement to execute 
the documents. 
44. Prior to September 1, 2011, Liberty Bankers had discussions with The Point about 
its intention to move forward with a foreclosure of its deed of trust. 
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45. No later than August 30, 2011, The Point had received notice that Liberty 
Bankers was moving forward with a nonjudicial foreclosure of its deed of trust. 
46. On September l, 2011, The Point signed and emailed the signature pages of the 
Eighth Loan Modification Agreement to Liberty Bankers. At this point, The Point was already 
in default due to its failure to pay off the loan balance when the Promissory Note matured on 
June 30, 2011. 
47. On September 2, 2011, Liberty Bankers requested that The Point send it the 
original copies of the signature pages to the Eighth Loan Modification Agreement. 
48. Again on October 5, 2011, Liberty Bankers made demand upon The Point that it 
send the original copies of the signature pages to the Eighth Loan Modification Agreement and 
related security agreements. 
49. Despite its demands, The Point refused to provide Liberty Bankers with the 
original signature pages to the Eighth Loan Modification Agreement and related security 
agreements, including the new promissory note and deed of trust. 
50. The Point refused to provide the original signature pages in an attempt to force 
Liberty Bankers to agree to extend the maturity date of its loan obligation. 
51. To date, Liberty Bankers has never received the original signature pages to the 
Eighth Loan Modification Agreement and related security agreements, such as the deed of trust 
for B]ocks A, D and E. 
52. Liberty Bankers could not record the new deed of trust until it received the 
original acknowledged document. 
53. The structure of the reclassification discussed by Liberty and The Point did not 
and would not change the real property pledged as security for The Point's loan obligation. The 
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existing deed of trust was to remain in effect, and both the mortgage and construction loans were 
to cross-defaulted and cross-coUateralized by each deed of trust. 
54. It was not the parties' intention to destroy the superior priority of Liberty 
Bankers' deed of trust dated August 26, 2005. Rather, it was the intent that the new deed of trust 
would retain the priority of Liberty Bankers' existing deed of trust. 
55. The reclassification structure was set forth in an Eighth Loan Modification 
Agreement. The Agreement did not propose to extend the maturity date of any loan obligation 
The Point owed to Liberty Bankers; all maturity dates for all loan classifications remained as 
June 30, 2011. 
Post Falls Landing Marina 
56. On December 19, 2003, The Point was issued an Encroachment Permit for the 
construction of a marina, dock, ship store, log boom and launching pier in the Spokane River 
adjacent to the Post Falls Landing. 
57. Beginning in 2006, The Point began constructing a marina on the banks of the 
Spokane River directly adjacent to the Post Falls Landing development. The marina was 
designed and constructed by Hamson Dock Builders. 
58. At the time construction of the marina was commenced, the only other 
improvements constructed at the Post Falls Landing were two (2), 20 unit condominium 
buildings. 
59. The Post Falls Landing Marina consists of 142 boat slips (20 fixed pier, 122 
floating pier), a floating convenience store and fuel pumps, and boat loading platform. 
60. With the exception of the fixed pier slips, access to the marina and convenience 
store is via a walkway connected to the Post Falls Landing property. 
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61. Parking for the marina has always been located within the Post Falls Landing 
development. 
62. The slips and store are serviced by electricity and water lines which are in tum 
connected to the Post Falls Landing property. 
63. The boat loading platform is permanently affixed to the real property and 
constructed such that it is accessed from the Post Falls Landing property. 
64. Fuel tanks were origina11y constructed on land owned by the City of Post Falls. 
At the time of construction, it was anticipated that The Point would swap a parcel of land on the 
western edge of the Post Falls Landing project for the parcel owned by the City of Post Falls 
where the tanks were constructed. Since the foreclosure was completed, Liberty Bankers and the 
City of Post Falls have effectuated the transfer of the respective parcels. 
65. Fuel lines run from the tanks located on the land to the floating convenience store. 
66. The Point beginning operating the Post Falls Landing Marina no later than the 
Summer of 2008. The Post Falls Landing Marina generated revenues from boat moorage, fuel, 
and the convenience store. 
a. In 2009, the Marina generated $12,900.00 in gross revenues. This includes 
$8,250.00 in moorage receipts and $4,650.00 in receipts from the convenience 
store and fuel sales. 
b. In 2010, the Marina generated $17,850.00 in gross revenues. This includes 
$13,000.00 in moorage receipts and $4,850.00 in receipts from the 
convenience store and fuel sales. 
c. In 2011, the Marina generated $18,043.00 in gross revenues. This includes 
$17,120.00 in moorage receipts and $923.00 in receipts from the convenience 
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store and fuel sales. 
Marina has not been open to the pubJic since the Fall, 
67. The Post Fal]s Landing Marina has never been self sustaining. Rather, it has 
always relied upon and been subsidized by The Point. 
68. The Kootenai County Assessor treats docks as fixtures of the real property to 
which they are affixed. As such, the Post Falls Landing Marina improvements have always been 
taxed as real property. 
69. The Post Falls Landing Marina is constructed above submerged lands held in trust 
by the State of Idaho and managed by the Department of Lands ("IDOL"). Consequently, use of 
the marina is dependent upon a submerged lands lease from the IDOL. 
70. Ownership of the littoral lands is a necessary prerequisite to issuance of a 
submerged lands lease. In other words, ownership of the Post Falls Landing Marina cannot be 
severed from the Post Falls Landing development without rendering the submerged lands lease 
void and necessitating removal. 
71. With the exception of the submerged lands, there are not any parcels of real 
property utilized by the marina that are not part of the Post Falls Landing project. 
72. The Point has never taken steps to segregate the marina from the overall Post 
Falls Landing project. Along these lines, there are not any easements for the fuel tanks, water 
lines, power lines, fuel lines, egress or parking. Further, The Point has not sought to subdivide 
out a parcel of property from the Post Falls Landing to be strictly devoted to the marina. 
73. Since construction, the marina has always been owned by The Point, who also 
owns the riparian/littoral land. 
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Foreclosure of Liberty Banker's Deed of Trust 
August 18, 2011, Liberty Bankers declared The Point default under the 
terms of its loan obligation for failing to pay off the promissory note when it matured. 
75. On November 14, 2012, a trustee's sale was held pursuant to the terms of Liberty 
Bankers' Deed of Trust At the sale, the real property encumbered by the deed of trust was sold 
to Liberty Bankers in exchange for its credit bid. 
76. On November 14, 2012, a Trustee's Deed was recorded with the Kootenai County 
Recorder as Instrument No. 2384101000. 
Post Foreclosure 
77. Following the foreclosure, the parties engaged in discussions towards resolving 
their competing claims to the marina improvements. After those discussions stalled, Liberty 
Bankers filed this suit on February 5, 2013 seeking judicial determination as to the nature of the 
improvements. 
78. Following the trustee's sale, Liberty Bankers completed a land swap with the City 
of Post Falls. Pursuant to the land swap, the City of Post Falls and Liberty Bankers agreed to 
swap ~ acre parcels of real property which lie at the eastern and western borders of the Post 
Fa1ls Landing project. With the exception of this land swap, Liberty Bankers has not sold or 
otherwise transferred its interest in any of the nine (9) individual parcels of real property which 
comprise the Post Falls Landing project since November 14, 2012. 
79. Liberty Bankers currently owns all of the riparian/littoral land which lies 
contiguous to the Post Falls Landing Marina. 
80. Effective February 22, 2013, the Idaho Department of Lands assigned and 
transferred Borrower's Commercial Submerged Lands Lease to Liberty Bankers. 
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81. Since foreclosure, Liberty Bankers has not operated the Marina or collected any 
rents therefrom. 
II. CONCLUSIONS OF LAW 
l. Pursuant to the terms of its Subordination Agreements, WKDT's Deed of Trust 
dated September 30, 2004 is subordinate and junior to Liberty Bankers' Deed of Trust dated 
August 26, 2005. 
2. The Point breached the tenns of its loan obligation when it failed to pay off the 
balance when the note matured .on June 30, 2011. Due to The Point's breach, Liberty Bankers 
was entitled to exercise the power of sale conferred in its deed of trust. 
3. WKDT is not a third-party beneficiary, express or intended, of the Eighth Loan 
Modification Agreement executed by Liberty Bankers and The Point. 
4. The Point breached its obligations under the Eighth Loan Modification 
Agreement by failing to deliver the original signature pages and security documents, including 
the new promissory note and deed of trust, to Liberty Bankers. 
5. Liberty Bankers' duty to segregate its security under the Eighth Loan 
Modification Agreement was discharged due to The Point's breach of its obligations under the 
Agreement. Even so, the priority of Liberty Bankers' security interest in the real property was 
not have been impaired by the Eighth Loan Modification Agreement. 
6. Liberty Bankers held a valid and superior lien to all of the real property 
encumbered by its deed of trust when the trustee's sale was conducted on November 14, 2012. 
7. Pursuant to the trustee's deed, legal title to the real property comprising the Post 
Falls Landing development was conveyed to Liberty Bankers on November 14, 2012. This 
includes all fixtures of the realty. 
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8. The Post Falls Landing Marina is physically attached to the realty encumbered by 
Liberty Bankers' deed of trust 
9. The Point believed that the marina would enhance the overall Post Falls Landing 
project by providing access to the Spokane River and has clearly been adapted for that use and 
pmpose. 
10. The facts surrounding construction, use and incorporation of the marina in the 
Post Falls Landing project manifest an objective intent that the improvements were to be 
regarded as a permanent amenity and annexation to the realty. 
11. Accordingly, the Post Falls Landing Marina improvements constituted a fixture of 
the realty encumbered by Liberty Bankers' deed of trust. 
12. The Trustee's Deed recorded November 14, 2012 had the effect of transferring 
legal title to the Post Falls Landing Marina to Liberty Bankers. 
13. Ever since that time, Liberty Bankers has held legal title to the Post Falls Landing 
realty and fixtures, including marina improvements. 
14. Because Liberty Bankers holds legal title to the marina improvements; each of 
WKDT' s counterclaims fail. 
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DATED this 11th day of December, 2013. 
By: 
s for Liberty Bankers 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 11th day of December, 2013, I caused to be served a 
true and correct copy of the foregoing by the method indicated below, and addressed to all 
counsei of record as follows: 
John F. Magnuson 
Attorney at Law 
P.O. Box 2350 
Coeur d'Alene, Idaho 83 814 
Fax: (208) 667-0500 
Attorney for Witherspoon, Kelley, Davenport & 
Toole, P.S. 
D U.S. Mail 
D Hand Delivered 
D Overnight Mail 
)2( Telecopy (FAX) 
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d'Alene, ID 83814 
Phone: (208) 667-0100 
Fax: (208) 667-0500 
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Attorney for Defendant/Counterclaim Plaintiff 
Witherspoon, Kelley, Davenport & Toole, P.S. 
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LIBERTY BANKERS LIFE 
INSURANCE COMP ANY, an Oklahoma 
insurance company, 
Counterclaim Defendant. 
COMES NOW Defendant/Counterclaim Plaintiff Witherspoon, Kelley, Davenport & Toole, 
P.S. (hereafter "Witherspoon"), a Defendant and Counterclaim Plaintiff in the above-captioned 
matter, by and through its attorney ofrecord, John F. Magnuson, and respectfully submits this Trial 
Brief for the Court's consideration in advance of the December 16, 2013 trial. This Trial Brief is 
submitted pursuant to the Court's "Uniform Pretrial Order" of March 27, 2013. 
I. CLAIMS AT ISSUE. 
A commercial marina was constructed on real property in Post Falls, Kootenai County, Idaho 
by The Point at Post Falls, LLC. Said marina consists of, without limitation, floating docks, ramps, 
piers, walkways, log booms, and a convenience store. The improvements are collectively referred 
to herein as "The Post Falls Landing Marina." 
Liberty brought suit on February 5, 2013, asserting a claim for quiet title to the improvements 
known as ''The Post Falls Landing Marina," claiming that the same constituted fixtures appurtenant 
to certain real property described under a Deed of Trust (Ex. U) under which Liberty foreclosed and 
acquired a Trustee's Deed (Ex. GG). 
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Witherspoon filed its "First Amended Answer and Counterclaims," on July 1, 2013. 
Witherspoon denied that The Post Falls Landing Marina constituted a and affirmatively 
alleged that the same constituted personal property in which Witherspoon claimed a first priority 
perfected security interest. 
Witherspoon also asserted affirmative defenses, including the following: 
(A) Liberty's claims are barred by Liberty's failure to comply with the provisions 
of Idaho law governing non-judicial foreclosures, including but not limited 
to Chapter 15, Title 45, Idaho Code. 
(B) Liberty's Deed of Trust does not encumber "The Post Falls Landing Marina," 
as the same is located on property owned by the State ofldaho and formerly 
leased by The Point through a Submerged Lands Lease. 
( C) Liberty's claims are barred in that Liberty did not obtain a subordination from 
Witherspoon to the Eighth Loan Modification Agreement which superseded 
the Seventh Loan Modification Agreement (the Agreement under which 
Liberty foreclosed). 
Witherspoon also asserted counterclaims for declaratory relief (pursuant to the Uniform 
Declaratory Judgments Act, LC. § 10-1201 et seq.); breach of contract (claiming third-party 
beneficiary status under the Eighth Loan Modification Agreement); conversion; and slander of title. 
Witherspoon's counterclaim for declaratory relief sought the following forms of relief: 
(A) That Liberty's Trustee's Deed (Ex. GG) be declared null, void, and of no 
prospective force or effect as to Witherspoon based upon Liberty's failure to 
comply with the terms of the Eighth Loan Modification Agreement and Idaho 
law, including but not limited to Chapter 15, Title 45, Idaho Code. 
(B) That Liberty failed to comply with the terms of the Eighth Loan Modification 
Agreement and failed to foreclose in conformity therewith. 
(C) That Witherspoon did not subordinate any security interest or right it held to 
the rights of Liberty under the Eighth Loan Modification Agreement. 
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(D) That Witherspoon has a prior and perfected security interest in and to The 
Post Falls Landing Marina under Witherspoon's Deed of Trust as modified 
by Witherspoon's Third Modification of Deed of Trust (Ex. R) and 
Witherspoon's UCC-1 (Ex. S). 
(E) That Liberty has no right, title, or interest or claim in or to The Post Falls 
Landing Marina facilities and that Witherspoon's security interest in and to 
the same is of a first priority in nature. 
(F) That Liberty's Deed ofTrust does not create a valid security interest in The 
Post Falls Landing Marina, to the extent that the same constitutes a fixture or 
personal property, in that it is a fixture or personal property not otherwise 
described in Liberty's Deed of Trust in that the same are located on property 
leased by The Point from the State of Idaho. 
Liberty generally denied all of Witherspoon's claims for relief. 
II. FACTS BEFORE THE COURT. 
The parties have presented the Court with certain "Stipulated and Admitted Facts." Those 
facts will not be repeated here. The remainder of the facts which Witherspoon believes will be 
supported by the evidence produced and admitted at trial are summarized in Witherspoon's 
"Proposed Findings of Fact and Conclusions of Law," separately filed herewith. For the Court's 
convenience, those facts are not repeated here. They are, however, summarized on Attachment A 
hereto (which is incorporated by this reference). 
A. 
III. ARGUMENT. 
The Post Falls Landing Marina Constitutes a Fixture. 
1. Legal Standards Applicable to Distinguishing Personal 
Property From a Fixture. 
Whether property constitutes a 'fixture is normally a mixed question oflaw and fact. Rayl v. 
Shull Enterprises, Inc., 108 Idaho 524, 527, 700 P.2d 567 (1984). 
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The Idaho Supreme Court recently reaffirmed the following proposition: 
[I]n determining whether a particular article has become a trade fixture, 
tests are to be applied: 
(1) Annexation to the realty, either actual or constructive; 
(2) Adaptation or application to the use or purpose to which that 
part of the realty to which it is connected is appropriated; and 
(3) Intention to make the article a permanent accession to the 
freehold. 
general 
Steel Farms, Inc. v. Croft & Reed, Inc., 154 Idaho 259,268,297 P.3d 222 (2012) (quoting Pearson 
v. Harper, 87 Idaho 245,256,392 P.2d 687 (1964). 
The Steel Farms, Inc. v Croft & Reed, Inc. continued: 
Of these three factors, whether the party installing the object had the intention to 
annex the object to the land at the time of installation, as objectively demonstrated 
by the circumstances surrounding the disputed item's installation, is the most 
significant. Rayl, 108 Idaho at 528, 700 P.2d at 571 (citing Beebe v. Pioneer Bank 
&TrustCo.,34Idaho385,392,201 P. 717, 719(1921). Theremainingtwofactors 
are intended to assist the fact finder in determining the parties' intent. Boise-Pavette 
Lumber Co. v, McComick, 32 Idaho 462,468, 186 P. 252,253 (1919). Adaptation 
exists if "the particular object is clearly adapted to the use to which the realty is 
devoted .... " Rayl, 108 Idaho at 528, 700 P.2d at 571. However, the fact that an 
item is adapted for and necessary to the use of a particular property does not 
necessitate a finding that the item is a fixture. Boise-Payette Lumber Co., 32 Idaho 
at 468, 186 P. at 253. 
Steel Farms, Inc. v. Croft & Reed, Inc., 154 Idaho at 268. 
B. Application of the Fixture Tests. 
1. Application of the Fixture Tests Under Idaho Law. 
Whether a floating dock is a fixture, rather than personal property, is a facts and 
circumstances inquiry that depends on the annexing party's intent as evidenced by the property's 
annexation to the realty and the adaptation of the property to the use or purpose of the realty to which 
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it is ~u"~"'~·~. Steel Farms. Inc. v. Croft & Reed. Inc., 154 Idaho at 268. Idaho not specifically 
addressed issue in the context of docks. However, case ofDuffv. Draper, 98 Idaho 565 
572 (1977) is instructive by analogy. 
InDuffv. Draper, above-ground, moveable components ofan irrigation system were deemed 
not to be fixtures, even though they were bolted to a concrete foundation embedded into the ground 
and used for agricultural purposes (the primary purpose of the property). The party claiming that the 
irrigation system had become a fixture argued that the property constituting the system had changed 
from personalty to realty. The trial court disagreed and the Supreme Court affirmed: 
The equipment in question consisted of an irrigation pump and "hand" or "lateral" 
irrigation lines. The pumps sat on a concrete foundation embedded in the ground. It 
was attached to the foundation by bolts and could be removed from it by loosening 
the bolts and by removing its coupling with an irrigation line. The "hand" or 
"lateral" lines were above-ground lines which could be removed from the property 
by uncoupling them from the subsurface lines which supplied water to them. Given 
these facts, there was evidence from which the District Court could conclude that 
these pieces of equipment were not fixtures attached to the realty and had retained 
their character as personalty and we uphold that finding. 
Duffv. Draper, 98 Idaho at 392. 
The holding in Duff v. Draper is particularly instructive here. While the great majority of The 
Post Falls Landing Marina improvements freely float on waters over property owned by the State, 
said items that are attached to the riparian boundary of the upland property are easily removed. To 
the extent that they are serviced by underwater lines (whether traversing State property or upland 
property), said lines are easily disconnected and were always intended to be easily disconnected to 
make the dock system removable in the event of an expiration of the lease or in the event of another 
opportunity to place the moorage elsewhere. These improvements, although in the nature of a 
marina, are indistinguishable from the irrigation improvements in Duff v. Draoer for purposes of 
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fixture/personal property analysis. 
Prudente v. Nechanicky, 84 Idaho ( 1961 ), the plaintiff brought a quiet title action 
pursuant to a tax deed alleging ownership to the defendant's houseboat, moored in the waters 
adjacent to the property encompassed by the tax deed. In order to determine whether the tax deed 
included the houseboat, the Court had to determine if the houseboat was a fixture of the lot described 
in the deed. The Court concluded that the houseboat was personal property because it was floating 
and not resting on the land; because it was not permanently attached to the land and, when attached, 
was done so by cables; and that it was easily movable. The same rationale applies here. 
2. Authorities from Other Jurisdictions. 
While Idaho has not specifically applied the fixture/personal property test to floating docks 
and related marina facilities, other jurisdictions have. These include the following: 
• 
• 
In Re Morgan, 52 T.C. 4 78 (1969), affim1ed 448 F.2d 1397 (9th Cir. 1971) 
(Consisting of a tax appeal affirmed by the Ninth Circuit wherein it was held that 
floating docks attached to the land by pilings and gangways were not fixtures despite 
the fact the docks had electrical and plumbing connections. The Court determined 
that these connections were akin to ships which depend on land-based utilities when 
vessels are docked. The fact that the docks were independent units that could rise and 
fall with the tide and were portable meant that they were tangible personal property, 
and not part of the realty.); 
Ward v. U.S., 1971 WL 383 (C.D. Ca. 1971) (involving a tax appeal similar to In Re 
Morgan, supra, wherein the Court held that molded fiberglass docks attached to 
pilings that were sunk into the ground more than seventeen ( 17) feet were 
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• 
• 
nonetheless personal property.); 
American Home Assurance Co. v. AGM Marine Contractors, Inc., 467 810,815 
(1st Cir. 2006) (Noting that the "severability" aspect implicit in Black's definition of 
real property "contemplates that some items which are conceptually or even 
physically 'connected' to real property may be so readily removable that they never 
lose their nature as personal property." Based on the foregoing, the Court held that 
floating docks tethered to larger docks by U-brackets and pilings were personal 
property given their distinct nature as such.); 
Landauerv. Hybels, 17 Mass.L Rptr. 223 (2003) (unpublished) (Holding that floating 
docks, over areas of tideland, that were secured to the ground but could be removed 
at will were personal property.); 
Newport Island Yacht Club v. Inver Grove Heights Marina, Inc., 1995 WL 70215 
(Minn. Ct. App. 1995) (unpublished) (Wherein a new owner ofland asserted that the 
docks adjacent to his property were fixtures that he acquired when he purchased the 
property. The Court held that docks were intended as personal property of the 
adjacent landowner because docks were annexed by ramps, were mobile, and the 
docks were separately transferred from the realty by bills of sale.); 
• Hurley v. Deutsch Bank Trust Co. Americas, 2008 WL 373 426 (E.D. Mich. 2008) 
(unpublished) (Wherein it was noted in passing that floating docks are personal 
property when the docks can be removed from the realty to which the dock is 
annexed with ease and when the docks are not permanent.). 
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Other jurisdictions have, under various other facts and circumstances, reached contrary holdings. For 
example, in Specialty Restaurants Corp. v. PSA Hotels, Inc., 67 Cal.App.3d 924 (1977), the Court 
held that the "Queen Mary," a large cruise ship no longer capable of sea voyage, had been 
transformed into a fixture/realty. The Court focused on the intent aspect wherein the ship was 
affixed to its own designed pier by means of at least fifteen (15) gangways, ropes, at least six (6) 
"permanent mooring lines," bolts to pilings, and city water. The "Queen Mary" was intended to 
house a permanent museum, hotel, restaurants, and shops. Under the circumstances, the "Queen 
Mary" was determined to be a permanent addition to the realty. 
3. The Tests as Applied to the Facts at Bar. 
The following facts support the conclusion that The Post Falls Landing Marina is personal 
property and not a fixture: 
(A) The Post Falls Landing Marina was originally authorized by an 
Encroachment Permit (Ex. RR) and a Submerged Lands Lease (Ex. QQ), 
both issued by the Department of Lands for the State of Idaho. 
(B) The Submerged Lands Lease (Ex. QQ) authorized the placement of The Post 
Falls Landing Marina improvements over the submerged beds of the Spokane. 
River in accordance with the terms thereof. 
(C) The submerged beds of the Spokane River are owned by the State ofldaho 
under the equal footing doctrine. See In Re Sanders Beach, 143 Idaho 443, 
446, 147 P.3d 75 (2006). 
(D) The Post Falls Landing Marina is located on property owned by the State of 
Idaho, and the maintenance of the improvements is authorized under the 
Submerged Lands Lease (Ex. QQ). The improvements are not located on 
property described in Liberty's Deed of Trust (which lies upland of the 
ordinary high water mark). 
(E) The Post Falls Landing Marina improvements were constructed offsite and 
subsequently moored in place to that portion of the Spokane River described 
in the Submerged Lands Lease and Encroachment Permit (Exs. QQ and RR). 
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(F) The Post Falls Landing Marina improvements are by and large mobile and 
capable of being removed. 
(G) The Post Falls Landing Marina improvements are required to be removed at 
the conclusion of the term of the Submerged Lands Lease (Ex. QQ), thereby 
evidencing further proof that the same are neither intended to constitute 
fixtures nor located on property described in Liberty's Deed of Trust (Ex. U). 
(H) Harry Green, the party commissioning the construction of The Post Falls 
Landing Marina, testified that it was his intention to retain the mobile and 
non-permanent nature of the marina improvements given difficulties he had 
encountered with the Idaho Department of Lands, the uncertainty of 
maintaining the improvements in place in perpetuity, and the possibility of 
relocating the same to an alternative location elsewhere on Lake Coeur 
d'Alene. 
(I) Harry Green further testified that The Post Falls Landing Marina could be 
"unplugged" and "unhooked" with minimum difficulty and moved elsewhere 
and such was his intention at the time he originally purchased and constructed 
the same. 
(J) Harry Green further testified that residential development in the form of two 
(2) twenty (20) unit condominiums was completed on the property described 
in Liberty's Deed of Trust before The Post Falls Landing Marina was 
constructed and independent of the same. 
(K) Harry Green further testified that at no point in time did any owner of any 
interest in any real property encompassed by Liberty's Deed of Trust (Ex. U) 
have a right or claim to lease or make use of The Post Falls Landing Marina, 
and that The Post Falls Landing Marina was at all times made available for 
lease to members of the public at large. 
In addition, the Court should consider the following. Liberty urges that The Post Falls 
Landing Marina constitutes a fixture to the real property otherwise encompassed by Liberty's Deed 
of Trust (Ex. U). Exhibit U granted Liberty a security interest in "all proceeds arising from or by 
virtue of the ... lease ... ofany of the real or personal property described herein .... " See Exhibit 
U. In other words, if The Post Falls Landing Marina was a fixture to the real property described in 
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Deed of Trust (the upland property), then claimed a right to the rents therefrom 
Deed Notwithstanding the same, and in a wholly-inconsistent manner, in May 
of 2007, Liberty caused The Point to execute an "Assignment of Lessor's Interest in Leases and 
Rents," whereby The Point ostensibly was asked to assign all rents from the marina. This document 
was never recorded. See "Stipulated and Admitted Facts" (filed December 11, 2013) at, 14. Based 
on Liberty's argument in this proceeding, to wit, that the marina constituted a fixture, the 
subsequently executed Assignment of Rents would be unnecessary. In fact, it constitutes an 
inferential admission on the part of Liberty that the docks do constitute personal property, and that 
a separate Assignment of Rents was necessary. However, that claimed security interest was never 
perfected. 
C. Declaratory Relief Regarding the Parties' Rights Under Liberty's 
Foreclosure. 
1. The Eight Loan Modification Agreement Governs. 
In its October 15, 2013 Memorandum Decision and Order, this Court determined that 
"Witherspoon is entitled to judgment as a matter of law," estopping Liberty "from denying the 
enforceability of the Eighth Loan Modification Agreement." 
2. Liberty Failed to Foreclose Under the Eighth Loan Modification 
Agreement in Conformity with Idaho Law. 
Liberty gave notice of, and foreclosed under, the Seventh Loan Modification Agreement, 
which was superseded by the Eighth Loan Modification Agreement. In so doing, Liberty failed to 
comply with I.C. § 45-1506( 4)(d) by giving notice of the exact default for which the foreclosure was 
made. The default was under the terms of the Eighth Loan Modification Agreement, which had 
superseded the Seventh Loan Modification Agreement. 
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Liberty further failed to foreclose in conformity with § 45-1506(4)(c), as to Parcels A, 
and E ( all as described in Eighth Modification Agreement), because Liberty purported 
to foreclose out Witherspoon's Deed of Trust notwithstanding Liberty's prior agreement to release 
its original Deed of Trust (under the Seventh Loan Modification Agreement), as to said parcels. 
Liberty further failed to foreclose in conformity with I.C. § 45-1506( 4 )( c ), by foreclosing on 
the remainder of the nine (9) parcels described in Liberty's original Deed of Trust ( exclusive of 
Parcels A, D, and E), based upon a principal amount to be secured thereby of $6,744,156.69. See 
Ex. MM, p. 5, 124. 
Consistent with the foregoing, Witherspoon argues that it is entitled to the following 
declaratory relief: 
(A) Witherspoon holds a first priority position under its Deed of Trust as 
to Parcels A, D, and E. 
(B) Liberty holds a second Deed of Trust as to Parcels A, D, and E to 
secure the principal balance of $2,545,843.31 (as set forth in the 
Eighth Loan Modification Agreement at~ 24). 
(C) Liberty must re-notice its sale as to the remainder of the nine (9) 
parcels (exclusive of Parcels A, D, and E), and said notice of default 
and notice of sale shall be consistent with the provisions contained in 
the Eighth Loan Modification Agreement at~ 24 (i.e., the principal 
amount secured thereby shall be $6,744,156.69). 
The Court's final judgment should enter declaratory relief consistent with the foregoing. 
Non-judicial foreclosures require strict compliance with the statutory provisions governing 
the same. Liberty failed to comply with those requirements. See,~' Federal Horne Loan Mortgage 
Corp. v. Appel, 143 Idaho 42, 137 P.3d 429 (2006) (strict compliance with the statutory notice 
provisions is required for foreclosure of trust deeds under Idaho law). 
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3. Witherspoon Did Not Agree to Subordinate Its Rights Under Its Deed of 
Trust to Liberty's Rights Under the Eighth Loan Modification 
Agreement. 
Witherspoon's initial Subordination Agreement (Ex. F) subordinated Witherspoon's rights 
in the nine (9) parcels in which Liberty claims a security interest as follows: 
(1) Liberty's Deed of Trust was specifically defined in the "Subordination 
Agreement" as "said Deed of Trust last above-mentioned." 
(2) Witherspoon subordinated to that specific Deed of Trust ("said Deed of 
Trust"), and "any renewals or extensions thereof .... " 
See Ex. F. 
The Eighth Loan Modification Agreement is not a "renewal" or "extension" of the existing 
Deed of Trust ("said Deed of Trust" as defined in the Subordination Agreement). It envisions the 
creation of an entirely new Deed of Trust on Parcels A, D, and E, after release of the existing Deed 
of Trust (defined as "said Deed of Trust" in the Subordination Agreement") from said parcels. 
Based upon the plain reading of the Subordination Agreement, which is unambiguous, and 
the plain language of the Eighth Loan Modification Agreement, which is equally unambiguous, 
Witherspoon did not subordinate to the "new" Deed of Trust (as to Parcels A, D, and E) which 
Liberty was required to foreclose under in accordance with the terms of the Eighth Loan 
Modification Agreement. 
Under Idaho law, Courts will not create restrictions or inject uncertainties into subordination 
agreements agreed upon by the parties. Provident Federal Savings & Loan v . .Idaho Land Developers, 
Inc., 114 Idaho 453, 456 (Ct. App. 1988). Primarily, there is no basis for a court to cast a "cloud" 
into an area which requires that parties clearly understand the priority of their claims against real 
property. Id. 
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4. Liberty's Sale Under the Seventh Loan Modification Agreement 
Constituted Actionable Breach Under the Eighth Loan Modification 
Agreement. 
The Court has made inquiry, in the context of prior summary judgment motions, as to 
whether or not Witherspoon was an intended or expressed beneficiary (under third-party beneficiary 
standards) of the Eighth Loan Modification Agreement. It is respectfully submitted that, based upon 
the facts at bar, said analysis is not the proper focus of inquiry. While Witherspoon suggests that it 
most certainly does constitute an expressed beneficiary of the Eighth Loan Modification Agreement, 
the Court is asked to consider the following. 
First, it is now an established fact that the Eighth Loan Modification Agreement was 
executed and is binding. Liberty is estopped to deny otherwise based upon its judicial admissions 
in other contexts. 
Second, the Eighth Loan Modification Agreement requires that Parcels A, D, and E be 
foreclosed upon under a "new" Deed of Trust, that was not subject to Witherspoon's Subordination 
Agreement. 
Third, the "new" Deed of Trust on Parcels A, D, and E was not recorded. Mr. Green has 
testified by deposition that he signed the documents and returned them to Liberty but that Liberty 
did not record either the new Deed of Trust or the Eighth Loan Modification Agreement. The parties 
do not dispute that the Eighth Loan Modification Agreement was fully executed and never recorded. 
IfThe Point and Green parties did not sign documents they were obligated to complete under 
the terms of the Eighth Loan Modification Agreement (including the "new" Deed of Trust and Note), 
then Liberty's rights were not to "ignore" the Eighth Loan Modification Agreement, to act like it 
didn't exist, and/or to foreclose under the Seventh Loan Modification Agreement. Liberty's rights 
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were either to sue The Point for breach of its obligations under the Eighth Loan Modification 
(including the obligation to execute the new Note new Deed of Trust) and/or to 
foreclose judicially ( as a mortgage) Liberty's rights under the Eighth Loan Modification Agreement. 
In either event, there is no disputed issue of fact that Witherspoon did not subordinate its interest to 
Liberty's rights under the Eighth Loan Modification Agreement. 
In light of the foregoing, this Court should grant relief consistent with the following. First, 
Liberty should be determined to hold title to Parcels A, D, and E (as described in the Eighth Loan 
Modification Agreement) subject to Witherspoon's rights under its Deed of Trust (Ex. B) as 
modified by the Third Modification of Deed of Trust (Ex. R). 
Second, Liberty should be required to re-notice a Trustee's sale, in conformity with Idaho 
law, as to the entirety of the nine (9) parcels described in the Eighth Loan Modification Agreement 
less Parcels A, D, and E, with the principal amount being secured thereby equal to $6,744,156.69 
exclusive of interest, fees, and costs as may be recoverable in accordance with the terms of the 
Eighth Loan Modification Agreement. 
D. Witherspoon is Entitled to Relief, Both Declaratory and Monetary, for 
Liberty's Breach of the Eighth Loan Modification Agreement. 
Witherspoon is entitled to declaratory reiief as set forth in Section III.B above whether or not 
it is an expressed or intended third-party beneficiary of the Eighth Loan Modification Agreement. 
Witherspoon's entitlement to relief is based upon the fact that the Eighth Loan Modification 
Agreement was entered and, as a matter of both fact and law, Liberty did not foreclose thereunder 
in conformity with all applicable requirements. As a proximate result thereof, Witherspoon was 
damaged. Witherspoon's rights in that regard arise under both the Agreement and Idaho's foreclosure 
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statutes. 
to the Agreement itself, this has previously noted that a contract made expressly 
for the benefit of a third person may be enforced by him at any time before the party is rescinded. 
The question is whether or not the Agreement reflects an intent to bind the third-party. If the 
Agreement is ambiguous, or if the intention cannot be divined from the Agreement itself, then the 
circumstances surrounding its formation may be considered. See Idaho Power Co. v. Hulet, 140 
Idaho 110, 112, 90 P.3d 335 (2004). 
It is respectfully submitted that the Agreement is unambiguous in this regard. It includes an 
expression of an intention to benefit Witherspoon at Paragraphs 21 and 22 (Ex. JJ). In addition, 
based upon the circumstances under which the parties had previously dealt, the fact that a new 
Subordination Agreement was not obtained for a new Deed of Trust is telling. 
It is respectfully submitted that the Court should find that Witherspoon is both an expressed 
and intended third-party beneficiary of the Eighth Loan Modification Agreement given the 
following: 
(A) The Eighth Loan Modification Agreement provides that it "shall be binding 
upon, and shall inure to the benefit of, the parties' respective ... successors 
and assigns." See Ex. JJ at§§ 21 and 22). 
(B) Witherspoon, as an assignee and successor to The Point's interest in the nine 
(9) parcels described in the parties' respective Deeds of Trust, is an expressed 
and intended beneficiary of the rights and benefits created for The Point in 
the Eighth Loan Modification Agreement. 
(C) Liberty is estopped to deny the enforceability of the Eighth Loan 
Modification Agreement or the binding nature thereof. 
(D) Witherspoon had executed subordination agreements in the context of all 
loan modifications between Liberty and The Point which preceded the Eighth 
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Loan Modification Agreement. Liberty knew that a subordination by 
Witherspoon would be required in order to effectuate and implement the 
terms of the Eighth Loan Modification Agreement as to Parcels A, D, and E. 
Liberty did not obtain Witherspoon's consent to subordinate to the Eighth 
Loan Modification Agreement. 
(F) As an expressed and intended third-party beneficiary of the Eighth Loan 
Modification Agreement, and as a party whose consent to subordinate was 
reasonably required under the circumstances, Witherspoon is entitled to avail 
itself of the rights and benefits created by the Eighth Loan Modification 
Agreement for the benefit of The Point and The Point's successors and 
assigns (of which Witherspoon is one). 
Witherspoon is entitled to the declaratory relief determined herein based upon its status as a third-
party beneficiary of the Eighth Loan Modification Agreement and based upon Liberty's failure to 
comply with the terms of the Eighth Loan Modification Agreement. 
E. Witherspoon's Claim for Conversion. 
Conversion is defined as "a distinct act of dominion wrongfully asserted over another's 
personal property and denial of or inconsistent with rights therein." Peasley Transfer & Storage Co. 
v. Smith, 130 Idaho 732,743,979 P.2d 605 (1999). 
The Supreme Court's definition of"conversion," in Peasley, can be broken down into three 
elements in order for a claim of conversion to be valid: 
( 1) That the charged party wrongfully gained dominion of properties; 
(2) The property is owned or possessed by plaintiff at the time of possession; and 
(3) The property in question is personal property. 
Witherspoon had a first priority security interest in the marina improvements (personal 
property) when Liberty acted to dispossess Witherspoon of the same, as a matter of fact and law, 
including such disposition as was actually asserted by Liberty ( erroneously so) by virtue of its 
TRIAL BRIEF OF DEFENDANT/COUNTERCLAIM PLAINTIFF WITHERSPOON, 
KELLEY DAVENPORT & TOOLE, P.S.· PAGE 17 
Liberty Bankers life Insurance vs Witherspoon. Kelley, elal 41993-2014 Page 1116 of 1359 
Deed. 
wrongfully gained dominion of the personal property under erroneous color of the 
Trustee's Deed, the same having been procured in violation of Idaho law (LC.§ 45-1506) and 
Witherspoon's rights as a third-party beneficiary under the Eighth Loan Modification Agreement. 
Witherspoon is entitled to an award of money damages, as supported by the evidence 
adduced at trial, as to the value of the marina improvements of which Witherspoon was 
dispossessed. 
F. Conclusions Regarding Claim for Slander of Title. 
A claim for slander oftitle requires proof of four (4) elements: 
( 1) Publication of a slanderous statement; 
(2) Its falsity; 
(3) Malice; and 
( 4) Resulting in special damages. 
See, M,, Weitz v. Green, 148 Idaho 851,754,230 P.3d 743 (2010). 
Liberty has caused to be published and recorded a Trustee's Deed that purports to convey 
unencumbered title to Liberty as to Parcels A, D, and E as described in the Eighth Loan Modification 
Agreement. Said Trustee's Deed, published by or at the request of Liberty, was knowingly false in 
that Liberty has admitted to have been bound by the terms of the Eighth Loan Modification 
Agreement. The terms of the Eighth Loan Modification Agreement required Liberty to release its 
existing Deed of Trust (Ex. U) as to Parcels A, D, and E, before placing a new Deed of Trust on the 
same which, by necessity, would have been subordinate to the interests of Witherspoon under its 
Deed of Trust (Ex. B). 
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Liberty's actions in causing the Trustee's Deed to be recorded in a manner not 
with Liberty's obligations under the Eighth Loan Modification Agreement was reckless 
and wilfully indifferent, satisfying the required showing of malice, in that Liberty knew before 
proceeding to record the Trustee's Deed and completing the Trustee's sale that a substantial 
likelihood had been shown that the Eighth Loan Modification Agreement would ultimately govern. 
Liberty chose to ignore said findings and to proceed at its own peril. 
As a direct and proximate result of Liberty's actions, Witherspoon is entitled to recover on 
its claim for slander of title, having been proximately damaged in an amount to be proven at trial, 
constituting the value of Witherspoon's personal property in which Witherspoon has a first perfected 
interest. 
In addition, Witherspoon is entitled to recover the attorney fees incurred in the defense and 
prosecution of this action, as "special damages" reasonably required to remove the slanderous 
statement caused to be uttered or published by Liberty. 
IV. CONCLUSION. 
Based on the reasons and authorities set forth above, Witherspoon respectfully requests that 
the Court determine, order, and enter judgment as follows: 
1. That Plaintiff's Complaint be dismissed with prejudice. 
2. That The Post Falls Landing Marina improvements be declared to be personal 
property. 
3. That Witherspoon be declared to have a first priority perfected security interest in the 
personal property consisting of The Post Falls Landing Marina improvements. 
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4. That be determined to hold title to Parcels D, and E described the 
Loan Modification Agreement) subordinate to Witherspoon's rights under of Trust 
(Ex. B) as modified by the Third Modification of Deed of Trust (Ex. R). 
5. That Liberty be required to re-notice a Trustee's sale, under Idaho law, as to the 
entirety of the nine (9) parcels described in the Eighth Loan Modification Agreement less Parcels 
A, D, and E, with the principal amount being secured thereby equal to $6,744,156.69 exclusive of 
interest, fees, and costs as may be recoverable in accordance with the terms of the Eighth Loan 
Modification Agreement. 
6. For an award of damages consistent with the evidence produced at trial on 
Witherspoon's claims for breach of contract (given its status as a third-party beneficiary); 
conversion; and/or slander oftitle. 
7. For an award ofreasonable attorney fees and costs as provided by Idaho law; and 
8. For such other and further relief as the Court deems just and equitable and as is 
supported by the evidence submitted at trial. 
DA TED this 121h day of December, 2013. 
J 
Attorne or Defendant/Count rclaim Plaintiff 
'/ 
Witherspoon, Kelley, Davenport & Toole, P.S. 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this 12th day of December, 2013, I caused to be served a true 
and correct copy of the foregoing document upon the persons named below, at the addresses set out 
below their name, either by mailing to them a true and correct copy of said document in a properly 
addressed envelope in the United States mail, postage prepaid; by hand delivery to them; by 
overnight mail; or by facsimile transmission. 
Jonathon D. Hallin 
Lukins Annis 
601 E. Front Avenue, Ste. 502 
Coeur d'Alene, ID 83814 








E-Mail: j hallin@I ukins. com 
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EXHIBIT A 
TO PRETRIAL BRIEF OF DEFENDANT WITHERSPOON, 
KELLEY, DAVENPORT & TOOLE, P.S. 
SU1\1MARY OF FACTS AS ALLEGED IN WITHERSPOON'S 
"PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LA \V" 
1. Liberty is an Oklahoma insurance company which claims title to The Post Falls 
Landing Marina (as defined herein) under a Trustee's Deed recorded as Kootenai County 
Instrument No. 2384101000 on November 14, 2012 (Ex. GG) (the "Trustee's Deed"). 
2. Defendant Witherspoon, Kelley, Davenport & Toole, P.S. is a Washington 
corporation. 
3. Witherspoon claims title in and to the Post Falls Landing Marina improvements 
on a variety of theories, including the claim that The Post Falls Landing Marina constitutes 
personal property in which Witherspoon has a perfected security interest under its "Third 
Modification of Deed of Trust" (recorded September 7, 2010 as Kootenai County Instrument No. 
2280549000) and its UCC-1 Financing Statement (filed September 7, 2010 with the Idaho 
Secretary of State). 
4. Liberty claims title in and to The Post Falls Landing Marina under its Trustee's 
Deed (Ex. GG). 
5. The Trustee's Deed represented a foreclosure under the Seventh Loan 
Modification Agreement between Liberty and The Point at Post Falls, LLC (hereafter "The 
Point"). (Ex. EE). 
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6. Witherspoon originally subordinated security interest in property 
described in Liberty's Deed Trust (Ex. U). 
7. Witherspoon did not subordinate its rights under its Deed of Trust (Ex. B) as 
modified by the Third Modification Agreement and Deed of Trust (Ex. R) with respect to 
Liberty's rights under the Eighth Loan Modification Agreement executed in September of2011 
by and between Liberty and The Point. 
8. In its Memorandum Decision of October 15, 2013, this Court held that Liberty 
was estopped to deny the binding nature of the Eighth Loan Modification Agreement (Ex. JJ). 
9. In its October 15, 2013 Memorandum Decision, this Court held that the Eighth 
Loan Modification Agreement (Ex. JJ) is the controlling agreement with respect to Liberty's 
rights in and to the real property described in Liberty's Deed of Trust (Ex. U). 
10. Liberty's Deed of Trust (Ex. U) described nine (9) separate parcels of property. 
11. Liberty's Deed of Trust (Ex. U) was given as security for a Promissory Note 
executed by The Point at Post Falls, LLC (Ex. T). 
12. The Note executed by The Point at Post Falls, LLC ("The Point") for the benefit 
of Liberty was subsequently modified on numerous occasions, including through a Seventh Loan 
Modification Agreement executed August 18, 2011 (Ex. EE). 
13. Witherspoon subordinated its real property security interests under its Deed of 
Trust (Ex. B) with respect to all prior loan modifications up through and including the Seventh 
Loan Modification Agreement (Ex. EE). 
14. On August 18, 2011, Liberty declared The Point to be in default under the Note as 
modified by the Seventh Loan Modification Agreement. (Ex. FF). Liberty proceeded to notice a 
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Sale under the August 2005 Deed of Trust (which encumbered all nine (9) parcels) 
upon a default alleged under the "Seventh Loan Modification Agreement (Ex. GG). 
15. On September I, 2011, after default had been noticed by Liberty under the 
Seventh Loan Modification Agreement, The Point signed the "Eighth Loan Modification 
Agreement," as requested by Liberty in order for Liberty "to satisfy the State Insurance 
Regulators." (Exs. JJ and MM). 
16. On September 8, 2011, Mr. Bradford Phillips, as CEO/President of Liberty, 
signed the Eighth Loan Modification Agreement. (Ex. MM). 
17. The Eighth Loan Modification Agreement, as executed by both The Point and 
Liberty, contained the following material terms: 
(A) The principal amount of the Seventh Loan Modification Agreement 
($9,290,000) was broken into two loans: one with a principal balance of 
$6,744,156.69 and a smaller construction loan with a principal balance of 
$2,545,843.31. 
(B) The loan for $2,545,843.31 would be considered a "construction and 
development" loan. 
(C) The "construction and development:" loan of $2,545,843.31 would be 
separately secured with a portion of the original collateral (the entirety of 
The Point property). 
(D) Since a new Deed of Trust would be needed to separately secure the newly 
created "construction loan," which itself was necessary to satisfy "the 
regulators," the following terms were agreed upon: 
(Ex. MM, p. 5, ,r 24). 
Since the property described [ as securing the construction 
loan] is part of the property described in the [ original Deed 
of Trust], Lender shall execute a partial Release of Lien to 
release the property described [to secure the construction 
loan] from the Deed of Trust securing the [original] Note 
modified by this Agreement.. .. 
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18. Liberty never recorded the Eighth Loan Modification Agreement even though 
CEO/President, has since conceded that it constituted binding agreement." On 
other hand, all prior modification agreements, including the Seventh Loan Modification 
Agreement, were recorded. 
19. Liberty also never recorded the separate Deed of Trust required under Paragraph 
24 of the Eighth Loan Modification Agreement (as to Parcels A, D, and E as described therein) 
even though Liberty has admitted that the Eighth Loan Modification Agreement is "a binding 
agreement." 
20. Liberty, notwithstanding execution of the Eighth Loan Modification Agreement, 
proceeded with its Trustee's Sale under the Seventh Loan Modification Agreement. 
21. On December 19, 2011, prior to the time of the Trustee's Sale, The Point filed for 
protection with the United States Bankruptcy Court for the District of Idaho. 
22. The Point's December 19, 2011 bankruptcy filing automatically stayed the 
Trustee's Sale. 
23. On December 20, 2011, Liberty filed suit against Harry Green, individually, in 
Kootenai County Case No. CV-11-10121. 
24. In Liberty v. Green, Liberty sought recovery from Green as a guarantor of the 
indebtedness owed Liberty by The Point. 
25. On April 18, 2012, Liberty filed a Proof of Claim in The Point's bankruptcy 
proceedings. (Ex. VV). 
26. The Proof of Claim required that Liberty attach "copies of any documents that 
support the claim, such as promissory notes .... " (Ex. VV) 
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27. Liberty attached the "Eighth Loan Modification Agreement" to its Proof of Claim. 
Proof of Claim was signed and acknowledged by Liberty as true and correct under penalty of 
perjury. (Ex. VV). 
28. On July 12, 2012, Liberty filed its ''Motion for Relief from the Automatic Stay" 
with the Bankruptcy Court. (Ex. XX). 
29. Liberty's "Motion for Relief from the Automatic Stay" represented: 
(Ex. XX). 
4. Since August 25, 2005, Debtor [The Point] and Liberty 
Bankers have made various changes to the terms of Exhibit 
1 [the August 26, 2005 Promissory Note], each of which 
have been reflected by express modification agreements. 
On September 8, 2010, the parties agreed to and executed 
an Eighth Loan Modification Agreement, which modified 
and amended certain provisions of Exhibit 1 [the August 
26, 2005 Promissory Note]. A true and correct copy of the 
Eighth Loan Modification Agreement is attached and 
incorporated [to the "Motion for Relief from the Automatic 
Stay"] by reference as Exhibit 3. 
30. On September 6, 2012, The Point's bankruptcy proceeding was dismissed. 
31. On September 7, 2012, Liberty rescheduled its Trustee's Sale (noticed under the 
Seventh Loan Modification Agreement) for October 8, 2012. (Ex. GG). 
32. On October 3, 2012, the Kootenai County District Court, in Liberty v. Green, 
heard The Point's "Motion to Intervene" and "Motion for Entry of a Preliminary Injunction 
Enjoining a certain Rescheduled Trustee's Sale Currently Noticed for October 8, 2012." 
33. On October 4, 2012, the Kootenai County District Court, in Liberty v. Green, 
granted The Point's Motion to Intervene, as well as its Motion for Preliminary Injunction. 
34. The Court determined, as to the effect of the Eighth Loan Modification 
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Agreement, as follows: 
[T]here may be a substantial likelihood of success that the Eighth Loan 
Modification Agreement is what applies. if the Eighth Loan Modification 
Agreement applies, it will affect how foreclosure is performed. The injunctive 
relief sought is simply to delay the foreclosure scheduled to take place on October 
8, 2012, until the correct loan modification agreement may be determined. 
The Court, finding that Green and The Point had shown "a substantial likelihood that the Eighth 
Loan Modification Agreement applies," granted injunctive relief under IRCP 65(a)(1) so as to 
enjoin the October 8, 2012 sale. 
35. As part of its Memorandum Decision and Order, the Court determined that The 
Point would need to post a bond in the amount of $875,000 between October 4, 2012 (the date of 
entry of the decision) and the October 8, 2012 sale (as a condition of the injunctive relief). 
36. Neither Green nor The Point deposited the funds required as security for the 
injunction granted by the District Court. 
37. On October 5, 2012, prior to the October 8, 2012 Trustee's Sale noticed under the 
Seventh Loan Modification Agreement, The Point again filed a petition for relief under Chapter 
11. 
38. On October 17, 2012, Witherspoon gave notice to Liberty that it claimed a first 
priority lien upon The Post Falls Landing Marina. (Ex. AAA). 
39. On October 18, 2012, The Point's second Chapter 11 filing was dismissed. 
40. On October 20, 2012, Liberty caused notice of a renewed Trustee's Sale to be 
published and given. The Affidavit of Publication gave notice that Liberty was proceeding with a 
Trustee's Sale on November 14, 2012 based upon the Seventh Loan Modification Agreement 
(Kootenai County Instrument No. 2280353000). See Ex. GG at Ex. 2 (Affidavit of Publication). 
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41. At that time (October 20, 2010), Witherspoon was unaware of the fact that the 
Loan Modification Agreement (Ex. JJ) had been fully-executed by the parties. 
42. Witherspoon did not become aware of the fact that the Eighth Loan Modification 
Agreement had been executed by and between Liberty and The Point (in September of 2011) 
until after the foreclosure sale had been completed and after this litigation had been initiated. 
43. On November 14, 2012, Mr. Hallin, as Trustee under the Liberty Deed of Trust, 
conducted the Trustee's Sale based upon the Seventh Loan Modification Agreement. See Ex. 
GG at Ex. 2. Liberty advanced a successful credit bid of $3,404,000. See Ex. GG at Ex. 2, p. 17. 
A Trustee's Deed was executed by Mr. Hallin, as successor Trustee, to Liberty, and recorded as 
Kootenai County Instrument No. 23841010000 on November 14, 2012. 
44. On February 5, 2013, Liberty filed this proceeding, seeking quiet title as against 
Witherspoon with respect to the real property described in Liberty's Deed of Trust. Liberty's 
Complaint alleges that Liberty "foreclosed non-judicially in substantial compliance with Chapter 
15, Title 45, Idaho Code." 
45. The determination as to whether or not a particular article is a fixture (real 
property) or personal property is a mixed question of fact and law, to be decided under the 
circumstances of each unique position. See u.,_, Steele Farms, Inc. v. Croft & Reed, Inc., 154 
Idaho 259, 297 P.3d 222 (2012). 
46. Witherspoon asserts that the following facts, to be shown by the evidence, 
establish the nature of The Post Falls Landing Marina as a fixture: 
(A) The Post Falls Landing Marina was originally authorized by an 
Encroachment Permit (Ex. RR) and a Submerged Lands Lease (Ex. QQ), 
both issued by the Department of Lands for the State of Idaho. 
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(B) The Submerged Lands Lease (Ex. QQ) authorized the placement of The 
Post Falls Landing Marina improvements over the submerged beds of the 
Spokane River in accordance with the terms thereof. 
(C) The submerged beds of the Spokane River are owned by the State ofldaho 
under the equal footing doctrine. See In Re Sanders Beach, 143 Idaho 
443,446, 147 P.3d 75 (2006). 
(D) The Post Falls Landing Marina is located on property owned by the State 
ofldaho, and the maintenance of the improvements is authorized under the 
Submerged Lands Lease (Ex. QQ). The improvements are not located on 
property described in Liberty's Deed of Trust (which lies upland of the 
ordinary high water mark). 
(E) The Post Falls Landing Marina improvements were constructed offsite and 
subsequently moored in place to that portion of the Spokane River 
described in the Submerged Lands Lease and Encroachment Permit (Exs. 
QQ and RR). 
(F) The Post Falls Landing Marina improvements are by and large mobile and 
capable of being removed. 
(G) The Post Falls Landing Marina improvements are required to be removed 
at the conclusion of the term of the Submerged Lands Lease (Ex. QQ), 
thereby evidencing further proof that the same are neither intended to 
constitute fixtures nor located on property described in Liberty's Deed of 
Trust (Ex. U). 
(H) Harry Green, the party commissioning the construction of The Post Falls 
Landing Marina, testified that it was his intention to retain the mobile and 
non-permanent nature of the marina improvements given difficulties he 
had encountered with the Idaho Department of Lands, the uncertainty of 
maintaining the improvements in place in perpetuity, and the possibility of 
relocating the same to an alternative location elsewhere on Lake Coeur 
d'Alene. 
(I) Harry Green further testified that The Post Falls Landing Marina could be 
"unplugged" and "unhooked" with minimum difficulty and moved 
elsewhere and such was his intention at the time he originally purchased 
and constructed the same. 
(J) Harry Green further testified that residential development in the form of 
two (2) twenty (20) unit condominiums was completed on the property 
described in Liberty's Deed of Trust before The Post Falls Landing Marina 
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was constructed and independent of the same. 
(K) Harry Green further testified that at no point in time did any owner of any 
interest in any real property encompassed by Liberty's Deed of Trust (Ex. 
U) have a right or claim to lease or make use of The Post Falls Landing 
Marina, and that The Post Falls Landing Marina was at all times made 
available for lease to members of the public at large. 
(L) Based upon these factors, the Court finds, as a matter of fact, that The Post 
Falls Landing Marina was not intended as a necessary and independent 
part of the real property owned by Liberty and described in its Deed of 
Trust (Ex. U). 
47. Witherspoon did not agree to subordinate its interests in the real property held by 
The Point, and described in Liberty's Deed of Trust (Ex. U) and Witherspoon's Deed of Trust 
(Ex. B), to the Eighth Loan Modification Agreement (Ex. JJ). 
48. Pursuant to the Eighth Loan Modification Agreement, Parcels A, D, and E, as 
described in Liberty's Eighth Loan Modification Agreement (Ex. JJ), were to be released from 
Liberty's Deed of Trust (Ex. U), prior to the recordation of a separate and independent Deed of 
Trust on the same for the benefit of Liberty. 
49. Witherspoon did not subordinate its rights in and to Parcels A, D, and E, and 
consequently has a legal and equitable interest in and to Parcels A, D, and E superior to that of 
Liberty. 
50. Liberty has failed to foreclose in a manner consistent with Idaho law, due to the 
fact that Liberty foreclosed under the Seventh Loan Modification Agreement rather than the 
Eighth Loan Modification Agreement (which has been held to be binding). 
51. Idaho Code § 45-1506( 4) requires that the notice of sale given precedent to a 
Trustee's Sale must disclose the Deed of Trust and obligation that actually underlie the 
foreclosure. Liberty did not give proper notice of its intent to foreclose under the Eighth Loan 
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Modification 1\greement. Given the binding nature of the Eighth Loan Modification Agreement, 
Liberty's failure to foreclose thereunder or to give notice of the same, Liberty's sale, as to 
Witherspoon and its claimed interest in Parcels A, D, and E, is deficient and defective. 
52. As to Witherspoon, Liberty's claimed interest in the remainder of the property 
described in Liberty's Deed of Trust (Ex. U) and Witherspoon's Deed of Trust (Ex. B), is equally 
deficient in that the minimum credit bid for the remainder of the pledged property was artificially 
set at approximately $9.2 million given Liberty's improper foreclosure under the then-superseded 
Seventh Loan Modification Agreement. The minimum credit bid for said remainder should have 
been based on the principal amount of $6,744,156.69, set forth in the Eighth Loan Modification 
Agreement. 
53. Liberty's failure to foreclose in conformity with Idaho law, including LC. § 45-
1506( 4), precludes Liberty from claiming title in or to Parcels A, D, and E or the remainder of 
the nine (9) parcels (exclusive of Parcels A, D, and E) free and clear of Witherspoon's security 
interest under its Deed of Trust. 
54. Witherspoon also retained a second Deed of Trust interest (under Ex. B) in and to 
the entirety of the property pledged by The Point exclusive of Parcels A, D, and E. 
55. Witherspoon has a first priority position, both legally and equitably, in and to 
Parcels A, D, and E as a result of Liberty's execution of the Eighth Loan Modification 
Agreement. 
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WITHERSPOON, KELLEY, 




LIBERTY BANKERS LIFE 
INSURANCE COMPANY, an Oklahoma 
msurance company, 
Counterclaim Defendant. 
COMES NOW Defendant/Counterclaim Plaintiff Witherspoon, Kelley, Davenport & Toole, 
P.S. (hereafter "Witherspoon"), a Defendant and Counterclaim Plaintiff in the above-captioned 
matter, by and through its attorney of record, John F. Magnuson, and respectfully submits the 
following proposed Findings of Fact and Conclusions of Law for the Court's consideration in 
advance of the December 16, 2013 trial date. Witherspoon's "Proposed Findings of Fact and 
Conclusions of Law" are submitted pursuant to the Court's "Uniform Pretrial Order" of March 27, 
2013. 
I. CLAIMS AT ISSUE. 
I. A commercial marina was constructed on real property in Post Falls, Kootenai 
County, Idaho by The Point at Post Falls, LLC. Said marina consists of, without limitation, floating 
docks, ramps, piers, walkways, log booms, and a convenience store. The improvements are 
collectively referred to herein as "The Post Falls Landing Marina." 
2. Liberty brought suit on February 5, 2013, asserting a claim for quiet title to the 
improvements known as "The Post Falls Landing Marina," claiming that the same constituted 
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fixtures appurtenar1t to certain real property described under a Deed of Trust (Ex. U) under which 
Liberty foreclosed and acquired a Trustee's Deed (Ex. GG). 
3. Witherspoon filed a "First Amended Answer and Counterclaims, on July 1, 2013. 
Witherspoon denied that The Post Falls Landing Marina constituted a fixture and affirmatively 
alleged that the same constituted personal property in which Witherspoon claimed a first priority 
perfected security interest. 
4. Witherspoon also asserted affirmative defenses, including the following: 
(A) Liberty's claims are barred by Liberty's failure to comply with the provisions 
of Idaho law governing non-judicial foreclosures, including but not limited 
to Chapter 15, Title 45, Idaho Code. 
(B) Liberty's Deed ofTrust does not encumber "The Post Falls Landing Marina," 
as the same is located on property owned by the State of Idaho and formerly 
leased by The Point through a Submerged Lands Lease. 
(C) Liberty's claims are barred in that Liberty did not obtain a subordination from 
Witherspoon to the Eighth Loan Modification Agreement which superseded 
the Seventh Loan Modification Agreement (the Agreement under which 
Liberty foreclosed). 
5. Witherspoon also asserted counterclaims for declaratory relief (pursuant to the 
Uniform Declaratory Judgments Act, I. C. § 1 0-1201 et seq.); breach of contract ( claiming third-party 
beneficiary status under the Eighth Loan Modification Agreement); conversion; and slander of title. 
6. Witherspoon's counterclaim for declaratory relief sought the following forms of 
relief: 
(A) That Liberty's Trustee's Deed (Ex. GG) be declared null, void, and of no 
prospective force or effect as to Witherspoon based upon Liberty's failure to 
comply with the terms of the Eighth Loan Modification Agreement and Idaho 
law, including but not limited to Chapter 15, Title 45, Idaho Code. 
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(B) That Liberty failed to comply with the terms of the Eighth Loan Modification 
Agreement and failed to foreclose in conformity therewith. 
That Witherspoon did not subordinate any security interest or right it held to 
the rights of Liberty under the Eighth Loan Modification Agreement. 
(D) That Witherspoon has a prior and perfected security interest in and to The 
Post Falls Landing Marina under Witherspoon's Deed of Trust as modified 
by Witherspoon's Third Modification of Deed of Trust (Ex. R) and 
Witherspoon's UCC-1 (Ex. S). 
(E) That Liberty has no right, title, or interest or claim in or to The Post Falls 
Landing Marina facilities and that Witherspoon's security interest in and to 
the same is of a first priority in nature. 
(F) That Liberty's Deed of Trust does not create a valid interest in The Post Falls 
Landing Marina, to the extent that the same constitutes a fixture or personal 
property, in that it is a fixture or personal property not otherwise described 
in Liberty's Deed of Trust in that the same are located on property leased by 
The Point from the State ofidaho. 
Liberty generally denied all of Witherspoon's claims for relief. 
II. PROPOSED FINDINGS OF FACT. 
1. Liberty is an Oklahoma insurance company which claims title to The Post Falls 
Landing Marina (as defined herein) under a Trustee's Deed recorded as Kootenai County Instrument 
No. 2384101000 on November 14, 2012 (Ex. GG) (the "Trustee's Deed"). 
2. Defendant Witherspoon, Kelley, Davenport & Toole, P.S. 1s a Washington 
corporation. 
3. Witherspoon claims title in and to the Post Falls Landing Marina improvements on 
a variety of theories, including the claim that The Post Falls Landing Marina constitutes personal 
property in which Witherspoon has a perfected security interest under its "Third Modification of 
Deed of Trust" (recorded September 7, 20 IO as Kootenai County Instrument No. 2280549000) and 
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its UCC-1 Financing Statement (filed September 7, 2010 with the Idaho Secretary of State). 
4. Liberty claims title in and to The Post Falls Landing Marina under its Trustee's Deed 
GG). 
5. The Trustee's Deed represented a foreclosure under the Seventh Loan Modification 
Agreement between Liberty and The Point at Post Falls, LLC (hereafter "The Point"). (Ex. EE). 
6. Witherspoon originally subordinated its security interest in the real property 
specifically described in Liberty's Deed of Trust (Ex. U). 
7. Witherspoon did not subordinate its rights under its Deed of Trust (Ex. B) as modified 
by the Third Modification Agreement and Deed of Trust (Ex. R) with respect to Liberty's rights 
under the Eighth Loan Modification Agreement executed in September of 2011 by and between 
Liberty and The Point. 
8. In its Memorandum Decision of October 15, 2013, this Court held that Liberty was 
estopped to deny the binding nature of the Eighth Loan Modification Agreement (Ex. JJ). 
9. In its October 15, 2013 Memorandum Decision, this Court held that the Eighth Loan 
Modification Agreement (Ex. JJ) is the controlling agreement with respect to Liberty's rights in and 
to the real property described in Liberty's Deed of Trust (Ex. U). 
10. Liberty's Deed of Trust (Ex. U) described nine (9) separate parcels of property. 
11. Liberty's Deed ofTrust (Ex. U) was given as security for a Promissory Note executed 
by The Point at Post Falls, LLC (Ex. T). 
12. The Note executed by The Point at Post Falls, LLC ("The Point") for the benefit of 
Liberty was subsequently modified on numerous occasions, including through a Seventh Loan 
Modification Agreement executed August 18, 2011 (Ex. EE). 
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13. Witherspoon subordinated its real property security interests under its Deed of Trust 
B) with respect to all prior loan modifications up through and including the Seventh Loan 
Modification Agreement (Ex. EE). 
14. On August 18, 2011, Liberty declared The Point to be in default under the Note as 
modified by the Seventh Loan Modification Agreement. (Ex. FF). Liberty proceeded to notice a 
Trustee's Sale under the August 2005 Deed of Trust (which encumbered all nine (9) parcels) based 
upon a default alleged under the "Seventh Loan Modification Agreement." (Ex. GG). 
15. On September 1, 2011, after default had been noticed by Liberty under the Seventh 
Loan Modification Agreement, The Point signed the "Eighth Loan Modification Agreement," as 
requested by Liberty in order for Liberty "to satisfy the State Insurance Regulators." (Exs. JJ and 
MM). 
16. On September 8, 2011, Mr. Bradford Phillips, as CEO/President of Liberty, signed 
the Eighth Loan Modification Agreement. (Ex. MM). 
17. The Eighth Loan Modification Agreement, as executed by both The Point and Liberty, 
contained the following material terms: 
(A) The principal amount of the Seventh Loan Modification Agreement 
($9,290,000) was broken into two loans: one with a principal balance of 
$6,744,156.69 and a smaller construction loan with a principal balance of 
$2,545,843.31. 
(B) The loan for $2,545,843.31 would be considered a "construction and 
development" loan. 
(C) The "construction and development:" loan of $2,545,843.31 would be 
separately secured with a portion of the original collateral (the entirety of The 
Point property). 
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(D) Since a new Deed of Trust would be needed to separately secure the newly 
created "construction loan," which itself was necessary to satisfy "the 
regulators," the following terms were agreed upon: 
Since the property described [as securing the construction 
loan] is part of the property described in the [ original Deed of 
Trust], Lender shall execute a partial Release of Lien to 
release the property described [to secure the construction 
loan] from the Deed of Trust securing the [original] Note 
modified by this Agreement.. .. 
(Ex. MM, p. 5, ~ 24). 
18. Liberty never recorded the Eighth Loan Modification Agreement even though 
Phillips, its CEO/President, has since conceded that it constituted "a binding agreement." On the 
other hand, all prior modification agreements, including the Seventh Loan Modification Agreement, 
were recorded. 
19. Liberty also never recorded the separate Deed of Trust required under Paragraph 24 
of the Eighth Loan Modification Agreement (as to Parcels A, D, and E as described therein) even 
though Liberty has admitted that the Eighth Loan Modification Agreement is "a binding agreement." 
20. Liberty, notwithstanding execution of the Eighth Loan Modification Agreement, 
proceeded with its Trustee's Sale under the Seventh Loan Modification Agreement. 
21. On December 19, 2011, prior to the time of the Trustee's Sale, The Point filed for 
protection with the United States Bankruptcy Court for the District ofldaho. 
22. The Point's December 19, 2011 bankruptcy filing automatically stayed the Trustee's 
Sale. 
23. On December 20, 2011, Liberty filed suit against Harry Green, individually, in 
Kootenai County Case No. CV-11-10121. 
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indebtedness owed Liberty by The Point. 
On April 18, 2012, Liberty filed a Proof of Claim in The Point's bankruptcy 
proceedings. (Ex. VV). 
26. The Proof of Claim required that Liberty attach "copies of any documents that support 
the claim, such as promissory notes .... " (Ex. VV) 
27. Liberty attached the "Eighth Loan Modification Agreement" to its Proof of Claim. 
The Proof of Claim was signed and acknowledged by Liberty as true and correct under penalty of 
perjury. (Ex. VV). 
28. On July 12, 2012, Liberty filed its "Motion for Relief from the Automatic Stay" with 
the Bankruptcy Court. (Ex. XX). 
29. Liberty's "Motion for Relief from the Automatic Stay" represented: 
(Ex. XX). 
4. Since August 25, 2005, Debtor [The Point] and Liberty 
Bankers have made various changes to the terms of Exhibit 1 
[the August 26, 2005 Promissory Note], each of which have 
been reflected by express modification agreements. On 
September 8, 2010, the parties agreed to and executed an 
Eighth Loan Modification Agreement, which modified and 
amended certain provisions of Exhibit 1 [the August 26, 2005 
Promissory Note]. A true and correct copy of the Eighth Loan 
Modification Agreement is attached and incorporated [to the 
"Motion for Relief from the Automatic Stay"] by reference as 
Exhibit 3. 
30. On September 6, 2012, The Point's bankruptcy proceeding was dismissed. 
31. On September 7, 2012, Liberty rescheduled its Trustee's Sale (noticed under the 
Seventh Loan Modification Agreement) for October 8, 2012. (Ex. GO). 
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32, On October 3, 2012, the Kootenai County District Court, in Libertv v. Green, heard 
The Point's "Motion to Intervene" and "Motion for Entry of a Preliminary Injunction Enjoining a 
Rescheduled Trustee's Sale Currently Noticed for October 8, 2012." 
33. On October 4, 2012, the Kootenai County District Court, in Libertyv. Green, granted 
The Point's Motion to Intervene, as well as its Motion for Preliminary Injunction. 
34. The Court determined, as to the effect of the Eighth Loan Modification Agreement, 
as follows: 
[T]here may be a substantial likelihood of success that the Eighth Loan Modification 
Agreement is what applies. And if the Eighth Loan Modification Agreement applies, 
it will affect how foreclosure is performed. The injunctive relief sought is simply to 
delay the foreclosure scheduled to take place on October 8, 2012, until the correct 
loan modification agreement may be determined. 
The Court, finding that Green and The Point had shown "a substantial likelihood that the Eighth 
Loan Modification Agreement applies," granted injunctive relief under IRCP 65( a)(l) so as to enjoin 
the October 8, 2012 sale. 
35. As part of its Memorandum Decision and Order, the Court determined that The Point 
would need to post a bond in the amount of$875,000 between October 4, 2012 (the date of entry of 
the decision) and the October 8, 2012 sale (as a condition of the injunctive relief). 
36. Neither Green nor The Point deposited the funds required as security for the 
injunction granted by the District Court. 
37. On October 5, 2012, prior to the October 8, 2012 Trustee's Sale noticed under the 
Seventh Loan Modification Agreement, The Point again filed a petition for relief under Chapter 11. 
38. On October 17, 2012, Witherspoon gave notice to Liberty that it claimed a first 
priority lien upon The Post Falls Landing Marina. (Ex. AAA). 
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39~ On October 18, 2012, The Point's second Chapter 11 filing \Vas dismissed. 
40. On October 20, 2012, Liberty caused notice of a renewed Trustee's Sale to be 
published and given. The Affidavit of Publication gave notice that Liberty was proceeding with a 
Trustee's Sale on November 14, 2012 based upon the Seventh Loan Modification Agreement 
(Kootenai County Instrument No. 2280353000). See Ex. GG at Ex. 2 (Affidavit of Publication). 
41. At that time (October 20,2010), Witherspoon was unaware of the fact that the Eighth 
Loan Modification Agreement (Ex. JJ) had been fully-executed by the parties. 
42. Witherspoon: did not become aware of the fact that the Eighth Loan Modification 
Agreement had been executed by and between Liberty and The Point (in September of 2011) until 
after the foreclosure sale had been completed and after this litigation had been initiated. 
43. On November 14, 2012, Mr. Hallin, as Trustee under the Liberty Deed of Trust, 
conducted the Trustee's Sale based upon the Seventh Loan Modification Agreement. See Ex. GG 
at Ex. 2. Liberty advanced a successful credit bid of $3,404,000. See Ex. GG at Ex. 2, p. 17. A 
Trustee's Deed was executed by Mr. Hallin, as successor Trustee, to Liberty, and recorded as 
Kootenai County Instrument No. 23841010000 on November 14, 2012. 
44. On February 5, 2013, Liberty filed this proceeding, seeking quiet title as against 
Witherspoon with respect to the real property described in Liberty's Deed of Trust. Liberty's 
Complaint alleges that Liberty "foreclosed non-judicially in substantial compliance with Chapter 
15, Title 45, Idaho Code." 
45. The determination as to whether or not a particular article is a fixture (real property) 
or personal property is a mixed question of fact and law, to be decided under the circumstances of 
each unique position. See Steele Farms, Inc. v. Croft & Reed, Inc., 154 Idaho 259, 297 P.3d 
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222 (2012). 
46. The Court finds the following facts based upon the testimony and evidence produced 
at 
(A) The Post Falls Landing Marina was originally authorized by an 
Encroachment Permit (Ex. RR) and a Submerged Lands Lease (Ex. QQ), 
both issued by the Department of Lands for the State ofldaho. 
(B) The Submerged Lands Lease (Ex. QQ) authorized the placement of The Post 
Falls Landing Marina improvements over the submerged beds of the Spokane 
River in accordance with the terms thereof. 
(C) The submerged beds of the Spokane River are owned by the State ofldaho 
under the equal footing doctrine. See In Re Sanders Beach, 143 Idaho 443, 
446, 147 P.3d 75 (2006). 
(D) The Post Falls Landing Marina is located on property owned by the State of 
Idaho, and the maintenance of the improvements is authorized under the 
Submerged Lands Lease (Ex. QQ). The improvements are not located on 
property described in Liberty's Deed of Trust (which lies upland of the 
ordinary high water mark). 
(E) The Post Falls Landing Marina improvements were constructed offsite and 
subsequently moored in place to that portion of the Spokane River described 
in the Submerged Lands Lease and Encroachment Permit (Exs. QQ and RR). 
(F) The Post Falls Landing Marina improvements are by and large mobile and 
capable of being removed. 
(G) The Post Falls Landing Marina improvements are required to be removed at 
the conclusion of the term of the Submerged Lands Lease (Ex. QQ), thereby 
evidencing further proof that the same are neither intended to constitute 
fixtures nor located on property described in Liberty's Deed of Trust (Ex. U). 
(H) Harry Green, the party commissioning the construction of The Post Falls 
Landing Marina, testified that it was his intention to retain the mobile and 
non-permanent nature of the marina improvements given difficulties he had 
encountered with the Idaho Department of Lands, the uncertainty of 
maintaining the improvements in place in perpetuity, and the possibility of 
relocating the same to an alternative location elsewhere on Lake Coeur 
d'Alene. 
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(I) Harry Green further testified that The Post Falls Landing ~v1arina could be 
"unplugged" and "unhooked" with minimum difficulty and moved elsewhere 
and such was his intention at the time he originally purchased and constructed 
the same. 
(J) Harry Green further testified that residential development in the form of two 
(2) twenty (20) unit condominiums was completed on the property described 
in Liberty's Deed of Trust before The Post Falls Landing Marina was 
constructed and independent of the same. 
(K) Harry Green further testified that at no point in time did any owner of any 
interest in any real property encompassed by Liberty's Deed of Trust (Ex. U) 
have a right or claim to lease or make use of The Post Falls Landing Marina, 
and that The Post Falls Landing Marina was at all times made available for 
lease to members of the public at large. 
(L) Based upon these factors, the Court finds, as a matter of fact, that The Post 
Falls Landing Marina was not intended as a necessary and independent part 
of the real property owned by Liberty and described in its Deed of Trust (Ex. 
U). 
Based upon the evidence adduced at trial, as summarized above, the Court finds, as a matter of fact, 
that The Post Falls Landing Marina improvements constitute personal property. 
4 7. Based upon the evidence adduced at trial, the Court finds, as a matter of fact, that The 
Post Falls Landing Marina is not a fixture appurtenant to the real property described in Liberty's 
Deed of Trust (Ex. U). 
48. The Court finds, as a matter of fact, that Witherspoon was an expressed and intended 
beneficiary of the Eighth Loan Modification Agreement. 
49. The Court finds, as a matter of fact, that Witherspoon did not agree to subordinate 
its interests in the real property held by The Point, and described in Liberty's Deed of Trust (Ex. U) 
and Witherspoon's Deed of Trust (Ex. B), to the Eighth Loan Modification Agreement (Ex. JJ). 
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50. The Court finds that Parcels A, D, and E, as described in Liberty's Eighth Loan 
Modification Agreement (Ex. JJ), were to be released from Liberty's Deed of Trust (Ex. U), prior 
to the recordation of a separate and independent Deed of Trust on the same for the benefit of Liberty. 
51. Witherspoon did not subordinate its rights in and to Parcels A, D, and E, and 
consequently has a legal and equitable interest in and to Parcels A, D, and E superior to that of 
Liberty. 
52. The Court finds, as a matter of fact, that Liberty has failed to foreclose in a manner 
consistent with Idaho law, due to the fact that Liberty foreclosed under the Seventh Loan 
Modification Agreement rather than the Eighth Loan Modification Agreement (which has been held 
to be binding). 
53. Idaho Code § 45-1506(4) requires that the notice of sale given precedent to a 
Trustee's Sale must disclose the Deed of Trust and obligation that actually underlie the foreclosure. 
Liberty did not give proper notice of its intent to foreclose under the Eighth Loan Modification 
Agreement Given the binding nature of the Eighth Loan Modification Agreement, and Liberty's 
failure to foreclose thereunder or to give notice of the same, Liberty's sale, as to Witherspoon and 
its claimed interest in Parcels A, D, and E, is deficient and defective. 
54. As to Witherspoon, Liberty's claimed interest in the remainder of the property 
described in Liberty's Deed of Trust (Ex. U) and Witherspoon's Deed of Trust (Ex. B), is equally 
deficient in that the minimum credit bid for the remainder of the pledged property was artificially 
set at approximately $9.2 million given Liberty's improper foreclosure under the then-superseded 
Seventh Loan Modification Agreement. The minimum credit bid for said remainder should have 
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Agreement. 
The Court finds that Liberty's failure to foreclose in conformity with Idaho law, 
including I. C. § 45-1506( 4 ), precludes Liberty from claiming title in or to Parcels A, D, and E or the 
remainder of the nine (9) parcels (exclusive of Parcels A, D, and E) free and clear of Witherspoon's 
security interest under its Deed of Trust. 
56. Witherspoon also retained a second Deed of Trust interest (under Ex. B) in and to the 
entirety of the property pledged by The Point exclusive of Parcels A, D, and E. 
57. Witherspoon has a first priority position, both legally and equitably, in and to Parcels 
A, D, and E as a result of Liberty's execution of the Eighth Loan Modification Agreement. 
58. The Court finds that based upon the evidence, including the following, that 
Witherspoon is an expressed and intended beneficiary of the Eighth Loan Modification Agreement: 
(A) The Eighth Loan Modification Agreement provides that it "shall be binding 
upon, and shall inure to the benefit of, the parties' respective ... successors 
and assigns." See Ex. JJ at§§ 21 and 22). 
(B) Witherspoon, as an assignee and successor to The Point's interest in the nine 
(9) parcels described in the parties' respective Deeds of Trust, is an expressed 
and intended beneficiary of the rights and benefits created for The Point in 
the Eighth Loan Modification Agreement. 
(C) Liberty is estopped to deny the enforceability of the Eighth Loan 
Modification Agreement or the binding nature thereof. 
(D) Witherspoon had executed subordination agreements in the context of all 
loan modifications between Liberty and The Point which preceded the Eighth 
Loan Modification Agreement. Liberty knew that a subordination by 
Witherspoon would be required in order to effectuate and implement the 
terms of the Eighth Loan Modification Agreement as to Parcels A, D, and E. 
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(E) Liberty did not obtain \Vitherspoon's consent to subordinate to the Eighth 
Loan Modification Agreement. 
(F) As an expressed and intended third-party beneficiary of the Eighth Loan 
Modification Agreement, and as a party whose consent to subordinate was 
reasonably required under the circumstances, Witherspoon is entitled to avail 
itself of the rights and benefits created by the Eighth Loan Modification 
Agreement for the benefit of The Point and The Point's successors and 
assigns ( of which Witherspoon is one). 
Based upon the facts and evidence adduced at trial, including those facts as found above, 
Witherspoon is entitled to avail itself of the rights and benefits created under the Eighth Loan 
Modification Agreement, including the requirement that Liberty be required to foreclose on Parcels 
A, D, and E, on the one hand, and the remainder of the nine (9) parcels, on the other hand, through 
separate Trustee's sales, duly noticed in conformity with Idaho law. 
III. PROPOSED CONCLUSIONS OF LAW. 
A. General Conclusions. 
1. All findings of facts set forth above are re-adopted, to the extent applicable, as 
conclusions of law. 
B. Conclusion Regarding Witherspoon's Claim for Declaratory Relief. 
1. Conclusion Regarding the Status of the Post Falls Marina as Personal 
Property. 
The Court finds the following facts based upon the testimony and evidence produced at trial: 
(A) The Post Falls Landing Marina was originally authorized by an 
Encroachment Permit (Ex. RR) and a Submerged Lands Lease (Ex. QQ), 
both issued by the Department of Lands for the State ofldaho. 
(B) The Submerged Lands Lease (Ex. QQ) authorized the placement of The Post 
Falls Landing Marina improvements over the submerged beds of the Spokane 
River in accordance with the terms thereof. 
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(C) The submeigcd beds of the Spokane PJver are o\vned by the State of Idaho 
under the equal footing doctrine. See In Re Sanders Beach, 143 Idaho 443, 
446, 147 P.3d 75 (2006). 
(D) The Post Falls Landing Marina is located on property owned by the State of 
Idaho, and the maintenance of the improvements is authorized under the 
Submerged Lands Lease (Ex. QQ). The improvements are not located on 
property described in Liberty's Deed of Trust (which lies upland of the 
ordinary high water mark). 
(E) The Post Falls Landing Marina improvements were constructed offsite and 
subsequently moored in place to that portion of the Spokane River described 
in the Submerged Lands Lease and Encroachment Permit (Exs. QQ and RR). 
(F) The Post Falls Landing Marina improvements are by and large mobile and 
capable of being removed. 
(G) The Post Falls Landing Marina improvements are required to be removed at 
the conclusion of the term of the Submerged Lands Lease (Ex. QQ), thereby 
evidencing further proof that the same are neither intended to constitute 
fixtures nor located on property described in Liberty's Deed of Trust (Ex. U). 
(H) Harry Green, the party commissioning the construction of The Post Falls 
Landing Marina, testified that it was his intention to retain the mobile and 
non-permanent nature of the marina improvements given difficulties he had 
encountered with the Idaho Department of Lands, the uncertainty of 
maintaining the improvements in place in perpetuity, and the possibility of 
relocating the same to an alternative location elsewhere on Lake Coeur 
d'Alene. 
(I) Harry Green further testified that The Post Falls Landing Marina could be 
"unplugged" and "unhooked" with minimum difficulty and moved elsewhere 
and such was his intention at the time he originally purchased and constructed 
the same. 
(J) Harry Green further testified that residential development in the form of two 
(2) twenty (20) unit condominiums was completed on the property described 
in Liberty's Deed of Trust before The Post Falls Landing Marina was 
constructed and independent of the same. 
(K) Harry Green further testified that at no point in time did any owner of any 
interest in any real property encompassed by Liberty's Deed of Trust (Ex. U) 
have a right or claim to lease or make use of The Post Falls Landing Marina, 
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and that The Post Falis Landing Marina was at all times made availabie for 
lease to members of the public at large. 
Based upon these factors, the Court finds, as a matter of fact, that The Post 
Falls Landing Marina was not intended as a necessary and independent part 
of the real property owned by Liberty and described in its Deed of Trust (Ex. 
U). 
As summarized above, the Court finds, as a matter of law and of fact, that The Post Falls Landing 
Marina improvements constitute personal property. 
2. Conclusion Regarding the Rights of the Parties in the Personal Property 
Constituting The Post Falls Landing Marina. 
1. Based upon the evidence adduced at trial, the Court finds, as a matter of both law and 
fact, that The Post Falls Landing Marina is personal property. 
2. The Court further finds, as a matter of law and fact, that The Post Falls Landing 
Marina, constituting personal property, is not a fixture appurtenant to the real property described in 
Liberty's Deed of Trust (Ex. U). 
3. The Court finds, based upon the foregoing conclusions and the findings of fact 
incorporated therein, that Liberty's claim for relief in the nature of quiet title to The Post Falls 
Landing Marina Improvements is denied. 
4. The Court further finds, based upon the foregoing, that Witherspoon has a first 
priority security interest in and to The Post Falls Landing Marina improvements. 
5. Based upon the foregoing conclusions oflaw and findings of fact, the Court finds that 
Liberty's claim to quiet title to The Post Falls Landing Marina improvements is denied. 
Witherspoon's request for declaratory relief that it holds a first priority security interest in and to The 
Post Falls Landing Marina improvements, by virtue of the Third Modification Agreement and Deed 
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of Trust (Ex. RR) and Witherspoon's UCC-1 Financing Statement, is granted. 
3. Conclusion Regarding Libertv's Failure to Comply With Statutory 
Provisions Regarding Non-Judicial Sales. 
1. The Court has previously found, as a matter oflaw, that the Eighth Loan Modification 
Agreement is binding upon Liberty. 
2. Liberty gave notice of, and foreclosed under, the Seventh Loan Modification 
Agreement, which was superseded by the Eighth Loan Modification Agreement. 
3. Liberty failed to comply with I.C. § 45-I506(4)(d) by giving notice of the exact 
default for which the foreclosure was made. The default was a failure to comply with the terms of 
the Eighth Loan Modification Agreement as opposed to a failure to comply with the terms of the 
Seventh Loan Modification Agreement. 
4. Liberty further failed to foreclose in conformity with LC. § 45-1506(4)(c), as to 
Parcels A, D, and E (all as described in the Eighth Loan Modification Agreement), because Liberty 
purported to foreclose out Witherspoon's Deed of Trust notwithstanding Liberty's prior agreement 
to release its original Deed of Trust (under the Seventh Loan Modification Agreement), as to said 
parcels. 
5. Liberty further failed to foreclose in conformity with LC. § 45-1506(4)(c), by 
foreclosing on the remainder of the nine (9) parcels described in Liberty's original Deed of Trust 
(exclusive of Parcels A, D, and E), based upon a principal amount to be secured thereby of 
$6,744,156.69. See Ex. MM, p. 5, ~ 24. 
6. Consistent with the foregoing, it is further declared and decreed as follows: 
(A) Witherspoon holds a first priority position under its Deed of Trust as to 
Parcels A, D, and E. 
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(B) Liberty holds a second Deed of Trust as to Parcels A, D, and E to secure the · 
principal balance of $2,545,843.31 (as set forth in the Eighth Loan 
Modification Agreement at~ 24). 
(C) Liberty must re-notice its sale as to the remainder of the nine (9) parcels 
(exclusive of Parcels A, D, and E), and said notice of default and notice of 
sale shall be consistent with the provisions contained in the Eighth Loan 
Modification Agreement at 1 24 (i.e., the principal amount secured thereby 
shall be $6,744,156.69). 
The Court's final judgment shall enter declaratory relief consistent with the foregoing. 
4. 
1. 
Conclusion Regarding Witherspoon's Status as a Third-Party 
Beneficiary Under the Eighth Loan Modification Agreement. 
Witherspoon's status as a third-party beneficiary under the Eighth Loan Modification 
Agreement is not critical to the Court's findings. The Court's findings and conclusions herein are 
based upon the following: Liberty failed to comply with the applicable provisions ofl.C.§45-1501, 
et seq. related to non-judicial foreclosures under deeds of trust. Non-judicial foreclosures require 
strict compliance with the statutory provisions governing the same. Liberty failed to comply with 
said requirements. See,~' Federal Home Loan Mortgage Corp. v. Appel, 143 Idaho 42, 137 P.3d 
429 (2006) (strict compliance with the statutory notice provisions is required for foreclosure of trust 
deeds under Idaho law.). 
2. Not by way of limitation, but by way of additional conclusion, the Court finds that 
Witherspoon was an intended third-party beneficiary of the Eighth Loan Modification Agreement. 
In this regard, the Court finds and concludes as follows: 
(A) The Eighth Loan Modification Agreement provides that it "shall be binding 
upon, and shall inure to the benefit of, the parties' respective ... successors 
and assigns." See Ex. JJ at§§ 21 and 22). 
(B) Witherspoon, as an assignee and successor to The Point's interest in the nine 
(9) parcels described in the parties' respective Deeds of Trust, is an expressed 
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and intended beneficiary of the rights and benefits created for The Point in 
the Eighth Loan Modification Agreement. 
Liberty is estopped to deny the enforceability of the Eighth Loan 
Modification Agreement or the binding nature thereof. 
(D) Witherspoon had executed subordination agreements in the context of all 
loan modifications between Liberty and The Point which preceded the Eighth 
Loan Modification Agreement. Liberty knew that a subordination by 
Witherspoon would be required in order to effectuate and implement the 
terms of the Eighth Loan Modification Agreement as to Parcels A, D, and E. 
(E) Liberty did not obtain Witherspoon's consent to subordinate to the Eighth 
Loan Modification Agreement. 
(F) As an expressed and intended third-party beneficiary of the Eighth Loan 
Modification Agreement, and as a party whose consent to subordinate was 
reasonably required under the circumstances, Witherspoon is entitled to avail 
itself of the rights and benefits created by the Eighth Loan Modification 
Agreement for the benefit of The Point and The Point's successors and 
assigns (of which Witherspoon is one). 
Witherspoon is entitled to the declaratory relief determined herein based upon its status as a third-
party beneficiary of the Eighth Loan Modification Agreement and based upon Liberty's failure to 
comply with the terms of the Eighth Loan Modification Agreement. 
C. Conclusions Regarding Witherspoon's Claim for Breach of 
Contract (Third-Party Beneficiary). 
1. The Court has determined herein that Liberty breached the terms of the Eighth Loan 
Modification Agreement. 
2. The Court has determined that Witherspoon is an expressed and intended beneficiary 
of the Eighth Loan Modification Agreement. 
3. Based upon Liberty's breaches thereof, Witherspoon has been damaged by the 
improper removal of Witherspoon's Deed of Trust as to Parcels A, D, and E. 
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4. V/itl1erspoon is entitled to judgment, for damages proximately caused by Liberty's 
breach, in an amount equal to the sums outstanding and secured by Witherspoon's "Third 
Modification of Deed of Trust and Modification to First Replacement Promissory Note" (Ex. R.). 
D. Conclusions Regarding Witherspoon's Counterclaim for Conversion. 
1. Conversion is defined as "a distinct act of dominion ~Tongfully asserted over 
another's personal property and denial of or inconsistent with rights therein." Peasley Transfer & 
Storage Co. v. Smith, 130 Idaho 732, 743, 979 P.2d 605 (1999). 
2. The Supreme Court's definition of"conversion," in Peasley, can be broken down into 
three elements in order for a claim of conversion to be valid: 
(1) That the charged party wrongfully gained dominion of properties; 
(2) The property is owned or possessed by plaintiff at the time of possession; and 
(3) The property in question is personal property. 
3. The marina improvements have been found to be personal property. 
4. Witherspoon had a first priority security interest in the marina improvements when 
Liberty acted to dispossess Witherspoon of the same, as a matter of fact and law, including such 
disposition as was actually asserted by Liberty (erroneously so) by virtue of its Trustee's Deed. 
5. Liberty wrongfully gained dominion of the personal property under erroneous color 
of the Trustee's Deed, the same having been procured in violation ofldaho law (LC.§ 45-1506) and 
Witherspoon's rights as a third-party beneficiary under the Eighth Loan Modification Agreement. 
6. Witherspoon is entitled to an award of money damages in the amount of 
______ , as supported by the evidence adduced at trial, as to the value of the marina 
improvements of which Witherspoon was dispossessed. 
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E. Conciusions Regarding Claim for Slander of Title. 
1. A claim for slander of title requires proof of four ( 4) elements: 
(1) Publication of a slanderous statement; 
(2) Its falsity; 
(3) Malice; and 
( 4) Resulting in special damages. 
See, .LlL., Weitz v. Green, 148 Idaho 851,754,230 P.3d 743 (2010). 
2. Liberty has caused to be published and recorded a Trustee's Deed that purports to 
convey unencumbered title to Liberty as to Parcels A, D, and E as described in the Eighth Loan 
Modification Agreement. Said Trustee's Deed, published by or at the request of Liberty, was 
knowingly false in that Liberty has admitted to have been bound by the terms of the Eighth Loan 
Modification Agreement. The terms of the Eighth Loan Modification Agreement required Liberty 
to release its existing Deed of Trust (Ex. U) as to Parcels A, D, and E, before placing a new Deed 
of Trust on the same which, by necessity, would have been subordinate to the interests of 
Witherspoon under its Deed of Trust (Ex. B). 
3. Liberty's actions in causing the Trustee's Deed to be recorded in a manner not 
otherwise conforming with Liberty's obligations under the Eighth Loan Modification Agreement was 
reckless and wilfully indifferent, satisfying the required showing of malice, in that Liberty knew 
before proceeding to record the Trustee's Deed and completing the Trustee's sale that a substantial 
likelihood had been shown that the Eighth Loan Modification Agreement would ultimately govern. 
Liberty chose to ignore said findings and to proceed at its own peril. 
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4. As a direct and proximate result of Liberty's actions, Witherspoon is entitled to 
recover on its claim for slander of title, having been proximately damaged in the sum of 
________ . constituting the value of Witherspoon's personal property in which Witherspoon 
has a first perfected interest. 
5. In addition, Witherspoon is entitled to recover the attorney fees incurred in the 
defense and prosecution of this action, as "special damages" reasonably required to remove the 
slanderous statement caused to be uttered or published by Liberty. 
IV. PROPOSED ORDER. 
Based upon the proposed findings of facts and conclusions of law set forth above, and the 
evidence to be received at trial, it is requested that the Court determine, order, and enter judgment 
as follows: 
1. That Plaintiff's Complaint be dismissed with prejudice. 
2. That The Post Falls Landing Marina improvements be declared to be personal 
property. 
3. That Witherspoon be declared to have a first priority perfected security interest in the 
personal property consisting of The Post Falls Landing Marina improvements. 
4. That Liberty be determined to hold title to Parcels A, D, and E (as described in the 
Eighth Loan Modification Agreement) subordinate to Witherspoon's rights under its Deed of Trust 
(Ex. B) as modified by the Third Modification of Deed of Trust (Ex. R). 
5. That Liberty be required to re-notice a Trustee's sale, under Idaho law, as to the 
entirety of the nine (9) parcels described in the Eighth Loan Modification Agreement less Parcels 
A, D, and E, with the principal amount being secured thereby equal to $6,744,156.69 exclusive of 
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interest, fees, and costs as may be recoverabie in accordance with the terms of the Eighth Loan 
Modification Agreement. 
6. For an award of damages consistent with the evidence produced at trial on 
Witherspoon's claims for breach of contract (given its status as a third-party beneficiary); 
conversion; and/or slander of title. 
7. For an award of reasonable attorney fees and costs as provided by Idaho law; and 
8. For such other and further relief as the Court deems just and equitable and as is 
supported by the evidence submitted at trial. 
11,.,-
DA TED this ~"clay of December, 2013. 
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CERTIFICATE OF SERVICE 
a._ 
I HEREBY CERTIFY that on this /Z day of December, 2013, I caused to be served a true 
and correct copy of the foregoing document upon the persons named below, at the addresses set out 
below their name, either by mailing to them a true and correct copy of said document in a properly 
addressed envelope in the United States mail, postage prepaid; by hand delivery to them; by 
overnight mail; or by facsimile transmission. 
U.S. MAIL Jonathon D. Hallin 
Lukins Annis X HAND DELIVERED 
601 E. Front Avenue, Ste. 502 
Coeur d'Alene, ID 83814 
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